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The following index and digest contain legal cases and articles which 
have appeared in The Banxinc Law Journat during 1965. The entire arrange- 
ment, including the number of sections, follows the plan of the new sixth 
edition of the Banking Law Journal Digest. The new Digest contains sum- 


maries of more than 15,000 _—- 
The Banxinc Law Journat from t 


decisions which have been published in 
e time of its establishment in 1889 down 


to and including December, 1961. The Banking Law Journal Digest 1966 
Cumulative Supplement will contain subsequent decisions. 


ACCEPTANCES 


$6. Liability of acceptor. 


Kansas (1964) A bank may not on un- 
proved theory of conspiracy collect from 
drawee of unaccepted drafts. A holder of 
drafts on a bank depositor may not collect 
on them from the bank where the bank 
had accepted the drafts but then revoked 
acceptance before midnight of the follow- 
ing business day, under the deferred post- 
ing law. First Nat. Bank v. Keller, 396 
P.2d 304, 82 B.L.J. 533. 


$9. Form of acceptance 
— Acceptance must be in writing. 


Georgia (1964) Acceptance must be writ- 
ten on a draft to be effective. Where a 
creditor takes over management of debt- 
or’s business and, on two occasions, ac- 
cepts drafts drawn on the creditor by the 
debtor, the creditor does not bind itself to 
accept a third draft. The creditor is not 
liable to the bank where the draft was 
deposited. Bank of Augusta v. Westing- 
house Elec. Corp., Ga. App., 138 S.E.2d 
191, 82 B.L.J. 452. 


ACCOMMODATION PAPER 


§26. Rights of accommodation maker or 
indorser. 


Louisiana (1965) Where accommodation 
indorser understood that automobile 
which served as security was to be re- 
moved to another state and that title cer- 
tificate of the latter state would be ob- 
tained, the indorser was not discharged 
on the basis of impairment of collateral. 
Pioneer Bank & Trust Co. v. Foggin, La. 
App., 177 So.2d 131, 82 B.L.J. 1019. 


§36. Accommodation paper of 
partnership — Liability of partner. 

New York (1965) Where accommodation 
indorser signed to make available his 
credit in the production of motion pic- 
tures which constituted the business of a 
New York limited partnership, the indors- 
er is subject to jurisdiction of the New 
York courts. Banco Espanol de Credito 
v. DuPont, App. Div., lst Dept., 261 N.Y. 
$.2d 233, 82 B.L.J. 1017. 
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§42. Liability to parties other than the 
one accommodated. 


Texas (1964) The plaintiff bank in an ac- 
tion against an obligor on a note need 
not allege that the obligor was an accom- 
modation party, and bank was entitled to 
summary judgment when _ evidence 
showed obligor was accommodation party. 
Tallal v. Fort Worth Nat. Bank, Tex. Civ. 
App., 383 S.W.2d 641, 82 B.L.S. 269. 


AGENTS 


§58. Personal liability of agent on note. 


Maryland (1965) Board chairman of cor- 
poration signed note of corporation after 
corporate name but did not indicate he 
signed in representative capacity. Payee 
held note for 4 years without action, prior 
to payee’s death. Payee was also stock- 
holder and director of corporation. The 
evidence supported finding that board 
chairman was not intended to be person- 
ally liable on note. This rule would ap- 
ply under UCC if it had governed case. 
Leahy v. McManus, 206 A.2d 688, 82 
B.L.J. 430. 


ALTERED PAPER 


$67. Material alterations 
— Alteration as to parties. 


Illinois (1965) Where the treasurer of a 
credit union lined through the signature 
of one of 11 co-makers of a note, such 
changed the number of the parties and 
was a material alteration which avoided 
the note, even though done without fraud- 
ulent intent. Another basis for avoiding 
the note was that it was signed on the 
understanding there would be 15 co-mak- 
ers; there were only 11. Danville etc. 
Credit Union v. Randle, Ill. App., 206 
N.E.2d 253, 82 B.L.J. 726. 


§77. Rights of drawee bank to recover 
money paid on altered check. 


Louisiana (1964) A check was altered by 
changing the name of the payee from 
“Geismar & Company, Inc.” to “Gelsmar 
& Company, Inc.” The check, drawn by 
a Buffalo firm, was collected by banks in 
New Orleans and paid by the drawee 
bank in Buffalo. The Buffalo bank was 
held entitled to recover from the New 
Orleans banks. The payment of the check 
did not constitute “acceptance” binding 
the payor to the tenor of the instrument 
as paid. Instead, the particular transac- 
tion was regarded in the nature of dis- 
honor, as to which prompt notice was 
given. Recovery was permitted under the 
theory of payment under a mistake of 
fact. Manufacturers & Traders Trust Co. 
v. Bank of Louisiana, La. App., 167 So.2d 
383, 82 B.L.J. 326, Writ refused 170 So. 
2d 508. 


§81. Duty of drawer in preparing check. 


South Carolina (1964) Surety of employer 
may not recover from bank on raised 
checks and checks with forged indorse- 
ments where employer is negligent and 
bank is not. Where bookkeeper commit- 
ted defalcations by writing in amounts in 
figures, having checks signed, raising 
amounts, altering names of payees which 
had originally been written in lightly, 
and then using checkwriting machine to 
fill in amounts as raised, the amount writ- 
ten by the checkwriter was not a printed 
term as contemplated in Negotiable In- 
struments Law-§ 17(4) which provides that 
handwritten terms control printed terms. 
U.S. Fidelity & Guaranty Co. v. First Nat. 
Bank, 137 S.E.2d 582, 82 B.L.J. 134. 


Texas (1964) Drawer prepared a check for 
$6 leaving blank spaces on the “figures” 
line between the dollar sign and the fig- 
ure “6.00” and to the left of the amount 
in words. The check was raised to $906 
by additions in both blank spaces and 
was paid in the raised amount by the 
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bank. Drawer was permitted to recover 
the difference between the original and 
raised amounts on the basis of prior de- 
cisions in the state. Lockwood Nat. Bank 
v. Jennings, Tex.Civ. App., 381 S.W.2d 
682, 82 B.L.J. 616. 


§82. Rights of holder in due course. 
Michigan (1965) Where note in two parts 
was torn in half and then the amounts 
were filled in above makers’ signatures a 
usurious amount, a bank acquiring the 
note was in no better position than the 
payee. Gramatan Nat. Bank & Trust Co. 
v. De Graff, 132 N.W.2d 148, 82 B.L.J. 
110. 


§87. Burden of proof. 

Oklahoma (1964) A check for $4,100 had 
the word “Four” of the amount in words 
extending between the left printed border 
and the edge of the check. This circum- 
stance is wholly insufficient to establish 
that the check was raised from $100 to 
$4,100. Goff v. Goff, 396 P.2d 513, 82 
B.LJ. 269. 


ANTEDATED AND POSTDATED 
INSTRUMENTS 


§92. Purchaser a holder in due course. 
Illinois (1964) Casher of postdated check 
can be holder in due course under both 
Negotiable Instruments Law, applicable 
to the case, and Uniform Commercial 
Code. National Currency Exchange v. 
Perkins, Ill. App., 201 N.E.2d 669, 82 
B.L.J. 347. 


ASSIGNMENTS 


$94.5. Assignment of accounts 
receivable. 

“Priorities with Respect to Non-Revolv- 

ing Accounts Receivable Financing,” arti- 

cle by Saul Hahn, discusses priority as 


between the lender and trustee in bank- 
ruptcy with respect to non-revolving ac- 
counts receivable financing. 82 B.L.J. 297. 


U.S. Court of Appeals, 9th Cir. (1964) A 
bank made certain loans on assignments 
of accounts receivable. The borrower be- 
came bankrupt but, since certain raw 
materials were on hand, the trustee in 
bankruptcy decided to fill a number of 
the orders. The bank claimed it had rights 
as a secured creditor to amounts paid on 
such orders filled by the trustee. It was 
held that the bank had no secured claim; 
the trustee had filled the orders in order 
to recover for the bankrupt estate the 
largest possible amount but had not as- 
sumed the bankrupt’s assigned contracts. 
Bank of America v. Smith, 336 F.2d 528, 
82 B.L.J. 175. 


U.S. District Court, Colorado (1964) Two 
creditors of a bankrupt took assignments 
on two life insurance policies. The United 
States filed tax liens against the bankrupt. 
The person insured under the policies 
died. The United States contested the 
rights of the policy assignees to receive 
the insurance proceeds on the ground that 
the assignees had not filed with the Color- 
ado Secretary of State as required under 
that state’s assignment of accounts re- 
ceivable statute. It was held that the 
statute did not apply to insurance poli- 
cies which were the subject of a valid 
pledge. In re Mile Hi Restaurants, Inc., 
233 F.Supp. 936, 82 B.L.S. 267. 


U.S. Court of Appeals, 9th Cir. (1965) 
Failure to comply with then effective Cal- 
ifornia statute (since replaced by U.C.C. 
which has same requirement) that both 
assignor and assignee sign filed notice of 
assignment invalidates assignment. Wil- 
shire Oil Co. v. Costello, 348 F.2d 241, 
82 B.L.J. 1018. 


Florida (1965) Where there are two as- 
signees of the same account receivable, 
the assignee who first gave notice of his 


= 


vi THE BANKING LAW JOURNAL 


claim to the account debtor has priority. 
Boulevard Nat. Bank v. Air Metal Indus- 
tries, Inc., 176 So.2d 94, 82 B.L.J., 925. 


Texas (1965) A factoring agreement as- 
signed accounts receivable to the factor. 
A particular delivery of goods was on con- 
signment although that fact was not 
known to the factor. The factor attempted 
to collect the price and refused to accept 
return of the goods. Since the assignment 
of the account receivable gave the factor 
no better rights than the assignor had, in 
the absence of fraud on the part of the 
account debtor, the factor had no right to 
collect the assigned account. Gulf Coast 
Factors, Inc. v. Hamilton Supply Co., Tex. 
Civ. App., 389 S.W.2d 341, 82 B.L.J. 741. 


ATTACHMENT, GARNISHMENT 
AND EXECUTION 


$99. Property subject to attachment. 
New York (1965) A bank in Uruguay is- 
sued drafts to be sold in New York which 
were to be guaranteed by the central or 
governmental bank of Uruguay. Credi- 
tors of the issuing Uruguay bank sought 
to attach the drafts before they were sold. 
It was held that the drafts prior to actual 
sale were mere pieces of paper not sub- 
ject to attachment. The guaranty made 
no difference since it was given to facili- 
tate the sale of the drafts but the drafts 
were not sold prior to insolvency of the 
issuer. Underwriters Bank, Inc. v. First 
Chicago Int. Banking Corp., S.Ct., Spec. 
Term, 262 N.Y.S.2d 828, 82 B.L.J. 970. 


Property subject to garnishment 
— Funds deposited in bank. 

U.S. District Court, Massachusetts (1964) 
A trustee process was served on a bank 
on August 1. One the preceding business 
day, the bank had received checks total- 
ling nearly $8,000 on the account gar- 
nisheed. While the checks were not ma- 
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chine posted that day, an officer of the 
bank had examined the checks and the 
deposit ledger, marked the amount 
against the ledger and hand stamped the 
checks with a symbol indicating the bank’s 
decision to pay the checks. It was held 
under UCC § 4-303(1)(d) that the trustee 
process came too late with respect to the 
amount of the checks. Yandell v. White 
City Amusement Park, 232 F.Supp. 582, 
82 B.L.J. 251. 


ATTORNEY'S FEES 


Provision in instrument for 
attorney's fees held invalid. 


U.S. Court of Appeals, 5th Cir. (1965) 
Louisiana recognizes provisions for at- 
torney’s fees in note. Where decedent had 
executed two notes with attorney's fees 
provisions accelerable on death and 
where notes were secured by life insur- 
ance policy assignment, such fee might 
be collected from insurance proceeds 
where administratrix of decedent’s estate 
had directed insurance company to with- 
hold payment on one note because of a 
dispute arising from the other note. La- 
garde Finance Co. v. Vinet, 346 F.2d 846, 
82 B.L.J. 1018. 
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$109. Provision in instrument for 
attorney’s fees held valid. 
New Jersey (1965) A note given to a credit 
union which provided for 20% attorney's 
fees is not usurious and is not against 
public policy. Alcoa Edgewater No. 1 
Federal Credit Union v. Carroll, 44 N.J. 
442, 210 A.2d 68, 82 B.L.J. 926. 


BANKING 


§113.1. Bank holding companies. 
“Are Branch Banking Limitations Appli- 
cable to Approved Bank Holding Com- 


pany Operation?” article by Ross Sandler, 
discusses the effect of branch banking 
laws on holding company operations. 82 
B.L.J. 283. 


“United States v. Marshall & Ilsley Bank 
Stock Corporation,” article by Gerald C. 
Fischer analyzing anti-trust litigation 
dealing with bank holding company op- 
erations. 82 B.L.J. 753. 


U.S. Court of Appeals, 6th Cir. (1964) The 
Board of Governors of the Federal Re- 
serve System approved an application of 
Society Corporation to become a bank 
holding company and to acquire Fremont 
Savings Bank, Fremont, Ohio. Certain 
persons who challenged the Board ap- 
provai have petitioned to stay and post- 
pone effective date of Board approval. 
The petition was denied. Kirsch v. Board 
of Governors, 337 F.2d 409, 82 B.L.J. 361. 


U.S Court of Appeals, 8th Cir. (1964) The 
State of South Dakota has no standing to 
sue in Federal court to challenge action 
whereby national bank subsidiary of hold- 
ing company acquired state banks by 
merger. In any event, Bank Holding 
Company Act did not forbid a bank sub- 
sidiary of a holding company to acquire 
assets of a state bank in exchange for 
stock of the holding company. State v. 
National Bank of South Dakota, 335 F.2d 
444, 82 B.L.J. 81, affirming 219 F.Supp. 
842, 81 B.L.J. 361. 


U.S. Supreme Court (1965) Where na- 
tional bank in New Orleans organized 
holding company and then sought to char- 
ter new national bank in adjoining parish 
(county) through holding company, Fed- 
eral court had no jurisdiction to deter- 
mine that new national bank was unlaw- 
ful branch of other national bank. In- 
stead, it is up to Federal Reserve Board 
to determine merits of controversy in first 
instance, since Board, not Comptroller, is 
chief approving agency. Whitney Na- 
tional Bank v. Bank of New Orleans & 
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Trust Co., 85 S.Ct. 551, 82 B.L.J. 230, re- 
versing 323 F.2d 290, 81 B.L.J. 44. 
$119.5. Federal control of banking 
business. 

“Public Disclosure for Investors in Bank 
Securities,” an article by Joseph W. Barr, 
approves the requirements relating to dis- 
closure of financial information by banks 
since access to vigorous and public se- 
curities markets outweighs the added re- 
porting burdens. 82 B.L.J. 960. 


U.S. Court of Appeals, 9th Cir. (1964) The 
antitrust laws prohibit action by a bank 
to induce the state attorney general to 
place a competing savings and loan asso- 
ciation in receivership, if such action is 
part of a larger conspiracy to monopolize 
the money market. A borrowing custo- 
mer of the savings and loan association 
may thus bring a treble damages antitrust 
action against the bank on the ground that 
the conspiracy prevented the association 
honoring its loan commitments to the bor- 
rowing customer. Harman v. Valley Nat. 
Bank, 339 F.2d 564, 82 B.L.J. 342. 


U.S. Court of Appeals, 3d Cir. (1964) De- 
cision of the Comptroller of the Currency 
waiving requirement that % of stock- 
holders of bank approve sale of assets to 
another bank, although permitted under 
Federal law, is subject to court review. 


Minichello v. Saxon, 337 F.2d 75, 82 B.L.J. 


310. 


U.S. District Court, W. D. “Louisiana 
(1964) Former president of bank may not 
have action for alleged defamatory state- 
ments against FDIC, or an examiner of 
FDIC who acted in discharge of official 
duties in making the statements alleged. 
There is also no cause of action for state- 
ments by successor bank president to a 
grand jury or to an investigating official. 
James v. FDIC, 231 F.Supp. 475, 82 B.L.J. 
66. 


U.S. District Court, $. D. New York (1965) 
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Where two large New York City banks 
merged, one doing primarily a “retail” 
banking business and one doing primarily 
a “wholesale” banking business, the mer- 
ger still resulted in substantial lessening 
of competition and increase of banking 
concentration, and thus violated anti-trust 
laws. Both banks were substantial on both 
national scene and metropolitan New 
York scene. United States v. Manufac- 
turers Hanover Trust Co., 240 F.Supp. 
867, 82 B.L.J. 797. 


§121. Discretion of authorities in 
issuing charter. 


Florida (1965) A bank one mile away can- 
not attack supervisory approval of charter 
on basis that Commissioner failed to take 
certain matters into consideration, where 
it was not shown that Commissioner failed 
to consider standards for granting charter 
set forth in banking statutes. National 
Bank of Tampa v. Green, Fla. App., 175 
So.2d 545, 82 B.L.J. 622. 


Illinois (1964) Three banks sought to have 
court enjoin organization of three new 
banks on ground they were being organ- 
ized by officers of national bank and 
would be branches in violation of law. It 
was held that the action was premature, 
since the permit to organize did not au- 
thorize the new banks to begin business. 
Northtown Bank v. Becker, 202 N.E.2d 
540, 82 B.L.J. 611. 


Minnesota (1965) Application was made 
to charter a new bank in a large suburban 
area at a shopping center. A bank four 
blocks from the proposed location ob- 
jected. The Department of Commerce 
took evidence and then granted the char- 
ter on condition the new bank increase its 
capital, change its name and have deposit 
insurance with the F.D.1.C. It was held 
that the court might review the granting 
of the charter but the Department had 
complied with the law in granting the 
charter and did not act arbitrarily. The 


decision was supported by the evidence. 
Gustafson v. Richfield Bank & Trust Co., 
133 N.W.2d 843, 82 B.L.J. 740. 


§125. Banking powers. 


New York (1964) Certain customers re- 
quested bank to subscribe for their ac- 
counts to new issue of certain stock. Bank 
entered subscription. Customers then 
asked bank to rescind subscription. Bank 
refused. It was held that the bank did 
not have to attempt to cancel the sub- 
scription which it had entered into in 
good faith. It was also held that the bank, 
acting without compensation to accommo- 
date customers, was not acting as an un- 
derwriter of securities and did not vio- 
late any provisions of Federal Securities 
Act of 1933 in merely acting as agent of 
customers. Hyman v. Gregory & Sons, 
S.Ct., Spec. & Trial Term, 252 N.Y.S.2d 
919, 82 B.L.J. 177. 


§127. Practicing law. 

Ohio (1964) The advertising of and fur- 
nishing of an “estate analysis” for pros- 
pective customers by a trust department 
of a national bank which consists of com- 
ments and suggestions addressed to the 
particular problems of the prospective 
customer constitutes the unlawful practice 
of law, although a trust department may 
properly give general information on es- 
tate and tax problems. Green v. Hunting- 
don County Nat. Bank, 3 Ohio App.2d 
62, 209 N.E.2d 228, 82 B.L.J. 971. 


§132. Merger and consolidation. 
“Developments in Banking Law—1963- 
1964,” article by Murdock K. Goodwin, 
briefly discusses decisions during that year 
affecting banks, including those relating 
to mergers, establishment of branches, ne- 
gotiable instruments, security devices and 
the U.C.C. 82 B.L.J. 189. 


“Chaos in Federal Regulation of Bank 
Mergers: A Need for Legislative Revi- 
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sion,” article by Stanley D. Waxberg and 
Stanley D. Robinson, discusses overlap- 
ping and conflicting activities on the part 
of different Federal agencies in connec- 
tion with the approval of bank mergers. 
82 B.L.J. 377. 


§136. Doing business in a foreign state. 


U.S. Court of Appeals, 7th Cir. (1965) A 
bank in Missouri made a mortgage loan 
on a shopping center in Illinois. Illinois 
law bars an action in a state court by 
foreign corporation doing business in state 
unless it obtains a certificate of authority. 
It is impossible, however, for an out-of- 
state bank to obtain a certificate of au- 
thority. It was held that the barring to 
the bank of a right to sue in the Illinois 
courts did not prevent the bank’s making 
a claim in a reorganization proceeding in 
a Federal bankruptcy court. In re Diver- 
sified Development Corp., 341 F.2d 58, 
82 B.L.J. 738. 


BANKRUPTCY 


§141. Application of collateral. 


U.S. Court of Appeals, 5th Cir. (1965) 
Where a bank makes a collateral loan 
under a collateral agreement broadly 
enough drawn to cover all debts and then 
later acquires other notes indorsed by the 
same borrower, the bank may sell the col- 
lateral and apply the proceeds to the in- 
debtedness, so long as the bank waives 
any claim against the bankrupt estate. In 
such event, the bank does not have to 
submit to the supervision of the borrower- 
indorser’s trustee in bankruptcy. Moore 
v. First Nat. Bank, 345 F.2d 638, 82 B.L.]. 
898. 


Preferences within four months 
of bankruptcy. 

U.S. Court of Appeals, 5th Cir. (1965) A 
bank made a loan to a company in shaky 
financial condition but obtained a guar- 
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anty from a solvent person. The company 
stated it could not even pay interest on 
the loan and became heavily in arrears. 
Without court action, the bank was paid 
within 4 months of bankruptcy. It was 
held that the payment was a preference 
recoverable by the trustee in bankruptcy 
and the bank had reasonable cause to be- 
lieve the debtor was insolvent at the time 
of payment. Obtaining a guarantor did 
not relieve the bank of its duty to inquire 
into the condition of the company when 
the bank received payment. Clower v. 
First State Bank, 343 F.2d 808, 82 B.L.J. 
919. 


$146. Priorities among creditors 
— Depositors. 


Oklahoma (1965) Where a bank failed but 
there are sufficient assets to pay all de- 
positors and other creditors, such persons 
are entitled to interest at the legal rate 
from the time the bank closed until the 
claims are paid. Sebring v. Federal De- 
posit Ins. Corp., 401 P.2d 479, 82 B.L.J. 
610. 


BONDS 


$208. Rights of parties 


Florida (1964) A broker sold some bearer 
Government bonds for a person who had 
fraudulently obtained them from the true 
owner. The broker was held not liable 
to the true owner since the broker had 
no liability as holder of a negotiable in- 
strument, being an agent for collection. 
The broker is also not liable since the 
person for whom he acted had power to 
pass good title. The broker is also not 
liable on a negligence theory as the true 
owner was equally negligent in dealing 
with the fraudulent party. McAlister v. 
Bache & Co., Fla. App., 169 So.2d 332, 
82 B.L.J. 520. 


Maine (1964) Statute reorganizing school 
district which removes three towns from 
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school district is unconstitutional since it 
impaired rights of bondholders to levy 
on property within those towns. Canal 
National Bank v. School Administrative - 
District, 203 A.2d 734, 82 B.L.J. 268. 


BRANCH BANKING 


§215. Bank as separate entity. 

U.S. Court of Appeals, 2d Cir. (1965) A 
warrant of foreign attachment in an ad- 
miralty action served on a branch of a 
bank is ineffective to garnishee a bank 
account at another branch of the same 
bank located in a different Federal court 
district, although in the same state. Det 
Bergenske Dampskibsselskab v. Sabre 
Shipping Corp., 341 F.2d 50, 82 B.L.J. 642. 


U.S. District Court, E. D. New York (1964) 
A warrant of attachment was served on 
Brooklyn branch of bank. The depositor 
had no account at that branch but had 
an account at a branch in the Borough of 
Manhattan, located in a different Federal 
court district. It was held that the war- 
rant was ineffective to authorize seizure 
of the account at the Manhattan branch. 
Hohenstein Shipping Co. v. Feliz Com- 
pania Naviera S. A., 236 F.Supp. 216, 82 
B.L.J. 455. 


U.S. Supreme Court (1965) A temporary 
injunction may issue to prevent transfer 
by bank of deposit in foreign branch 
where service is on head office of bank 
in New York. The bank has effective con- 
trol over operations at the foreign branch. 
Refusal to issue the injunction, directed 
at a deposit of a foreign corporation 
owing U.S. taxes, might enable such a 
taxpayer to transfer funds away from U.S. 
control. There was no showing that bank 
faced double liability by reason of in- 
junction as there is no showing that freez- 
ing of deposit violates foreign law. United 
States v. First National City Bank, 85 S.Ct. 


528, 82 B.L.J. 224, reversing 321 F.2d 14, 
325 F.2d 1020, 81 B.L.J. 215, 227. 


§215.1. Branch banking generally. 

“Are Branch Banking Limitations Appli- 
cable to Approved Bank Holding Com- 
pany Operation?” article by Ross Sandler, 
discusses the effect of branch banking 
laws on holding company operations. 82 
B.L.J. 283. 


“Developments in Banking Law—1963- 
1964,” article by Murdock K. Goodwin, 
briefly discusses decisions during that year 
affecting banks, including those relating 
to mergers, establishment of branches, ne- 
gotiable instruments, security devices and 
the U.C.C. 82 B.L.J. 189. 


“National Bank Branches — The Authority 
to Approve and Challenge,” article by 
James F. Bell, discusses the scope of the 
authority of the Comptroller of the Cur- 
rency to approve national bank branches 
and the scope of judicial review of such 
approval. 82 B.L.J. 1. 


U.S. Court of Appeals, District of Colum- 
bia (1964) New York branch banking law 
permits out-of-town branch in an unin- 
corporated village where there is no prin- 
cipal office of another bank. The term 
“unincorporated village” should be given 
its “natural” meaning and apply to an 
area possessed of some attributes of com- 
munity life or interests. The mere fact 
that an area meets geographic and popu- 
lation requirements for incorporation as 
a village or that interpretations of the 
State Banking Department might regard 
the area as a village is not enough to au- 
thorize granting of a branch of a national 
bank in an unincorporated area. Union 
Savings Bank v. Saxon, 335 F.2d 718, 82 
B.L.J. 40. 


U.S. Court of Appeals, 5th Cir. (1965) A 
state bank supervisor may properly sue 
to prevent establishment by a national 
bank of a drive-in facility which is un- 
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lawful under state law, since Federal law 
prohibits branches by national banks 
where such branches are not allowed 


state banks under state law. Jackson v. . 


First Nat. Bank, 349 F.2d 71, 82 B.L.J. 
1065. 


U.S. Court of Appeals, 8th Cir. (1964) The 
State of South Dakota has no standing to 
sue in Federal court to challenge action 
whereby national bank subsidiary of hold- 
ing company acquired state banks by 
merger. In any event, Bank Holding 
Company Act did not forbid a bank sub- 
sidiary of a holding company to acquire 
assets of a state bank in exchange for 
stock of the holding company. State v. 
National Bank of South Dakota, 336 F.2d 
444, 82 B.LJ. 81, affirming 219 F.Supp. 
842, 81 B.L.J. 361. 


U.S. District Court, District of Columbia 
(1964) Where Utah law permits a state 


bank to open a branch in the same city 
only in connection with takeover of an 
existing bank, the same restrictions apply 
to a national bank seeking to open an in- 
town branch. Commercial Security Bank 
v. Saxon, 236 F.Supp. 457, 82 B.L.J. 396. 


U.S. District Court, E.D. North Carolina 
(1964) A national bank in a community 
where a proposed branch of another na- 
tional bank is to be established may chal- 
lenge the Comptroller's approval of such 
branch on the ground that no hearing was 
held by the Comptroller. The Adminis- 
trative Procedure Act applies to branch 
applications. First Nat. Bank of Smith- 
field v. First Nat. Bank of Eastern North 
Carolina, 232 F.Supp. 725, 82 B.L.J. 47. 


U.S. District Court, Utah (1964) Although 
state law as interpreted by Utah courts 
permits a bank to establish an in-town 
branch only by acquiring another bank, 
a national bank in Utah may establish a 
branch in the same town without taking 
over another bank. It is considered that 
Utah law “expressly” authorizes in-town 


branches of state banks; therefore the pro- 
vision of the National Bank Act respect- 
ing in-town branches is satisfied. Walker 
Bank & Trust Co. v. Saxon, 234 F.Supp. 
74, 82 B.LJ. 111. 


U.S. Supreme Court (1965) Where na- 
tional bank in New Orleans organized 
holding company and then sought to 
charter new national bank in adjoining 
parish (county) through holding company, 
Federal court had no jurisdiction to de- 
termine that new national bank was un- 
lawful branch of other national bank. In- 
stead, it is up to Federal Reserve Board 
to determine merits of controversy in first 
instance, since Board, not Comptroller, 
is chief approving agency. Whitney Na- 
tional Bank v. Bank of New Orleans & 
Trust Co., 85 S.Ct. 551, 82 B.L.J. 230, 
reversing 323 F.2d 290, 81 B.L.J. 44. 


Arkansas (1964) Bank operating out-of- 
town teller’s window must close it when 
new bank is chartered in community 
where teller’s window is located under 
statute enacted subsequent to time bank 
opened facility. Simpson v. Monette State 
Bank, 381 S.W.2d 442, 82 B.L.J. 55. 


New Jersey (1965) A state bank had its 
main office in Princeton and branch in 
township. New Jersey law did not per- 
mit a bank to have an out-of-town branch 
in any municipality where there was an- 
other bank or branch. The bank had an 
application approved to exchange its main 
and branch offices and then applied for 
another branch in the township. The rul- 
ing of the Commissioner was reversed 
since the purpose of the exchange of offi- 
ces was to enable the bank to have an- 
other branch but in fact the main office 
was not moved to the township. In re 
Princeton Bank & Trust Co., 87 N.J.Super. 
247, 208 A.2d 820, 82 B.L.J. 692. 


West Virginia (1964) A bank may operate 
a drive-in facility in close proximity to 
the main office on land owned or leased 
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by the bank, if the facility is connected 
to the bank by means of a tunnel or pneu- 
matic tubes. Such a facility is not a 
branch and therefore does not contravene 
the statute which prohibits branch bank- 
ing. Opinion of Attorney General of West 
Virginia, 82 B.L.J. 263. 


CERTIFICATES OF DEPOSIT 


§232. Payment of certificate. 


Iowa (1964) Book entries showing pay- 
ment of a certificate of deposit for $9,000 
together with entry showing cancellation 
of a $9,000 note of the certificate of de- 
posit payee, together with no other $9,000 
entries that day do not prove payment and 
bank is liable on certificate when found in 
payee’s safe deposit box after his death. 
But bank not liable on another certificate 
of deposit for $2,000 where bank had a 
release for it executed by same payee, 
even though there were no book entries 
‘on payment of this $2,000 certificate. Rit- 
land v. Security State Bank, 131 N.W.2d 
464, 82 B.L.J. 507. 


§241. Rights of holder. 

Missouri (1965) A bank is liable to the 
surety of a guardian where it issued a 
certificate of deposit for guardianship 
funds and then permitted unauthorized 
loans on the certificate to the guardian. 
While the Uniform Fiduciaries Act would 
protect a payment by the bank of the 
amount of the certificate at maturity, it 
does not permit loans to the guardian 
without court approval. Western Casu- 
alty & Surety Co. v. First State Bank, Mo. 
App., 390 S.W.2d 913, 82 B.L.J. 902. 


§243. Certificate issued by mistake. 

U.S. Court of Appeals, 9th Cir. (1964) A 
bank required a borrower to obtain a de- 
posit as security for a prospective lien. 
The borrower through an intermediary 


was able to obtain such a deposit from a 
third person. The third person thought he 
was making a deposit which was not to 
be pledged for any loan. On receipt of 
the deposit, the bank issued a certificate 
of deposit to the borrower and then ob- 
tained it as a pledge for the loan. It was 
held that the bank was not liable to the 
third party for any misrepresentations of 
the intermediary inducing the deposit. 
The bank had not dealt with the interme- 
diary. B. Ray Robbins Co. v. Valley Nat. 
Bank, 338 F.2d 467, 82 B.L.J. 455. 


CERTIFIED CHECKS 


§260. Retention of check as certification. 
Florida (1964) A drawee bank retained a 
check over seven days and then returned 
it to a collecting bank. The latter charged 
the check back against its customer. The 
holder-customer sued both the collecting 
bank and drawee bank and was permitted 
to recover. The collecting bank also re- 
covered on a cross-claim against the draw- 
ee. The court applied the Negotiable In- 
struments Law and deferred posting law 
to hold that retention by the drawee bank 
amounted to payment. The court also 
held that the collecting bank was liable 
for charging the check back after it was 
held too long by the drawee bank, but 
permitted the latter to recover on its cross- 
claim. Exchange Nat. Bank v. Sheffield, 
Fla. App., 166 So.2d 807, 82 B.L.J. 338. 


Illinois (1964) A check on a payor bank 
was received by that bank and retained 
by it for some 5 days before return for 
insufficient funds. The bank had held the 
check on the assurance of the drawer that 
funds would be deposited. The drawer 
later became bankrupt. It was held that 
U.C.C. § 4-302(a) clearly made the payor 
bank liable for the amount of the item 
where it retained the item beyond its 
midnight deadline. The general measure 
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of damages should not apply to a payor 
bank under such circumstances, under 
U.C.C. § 4-103(5). The U.C.C. was ap- 
plied; there was no question of retention 
as acceptance of certification. Rock Island 
Auction Sales v. Empire Packing Co., 204 
N.E.2d 721, 82 B.L.J. 241. 


CHECK CASHERS AND SELLERS 


§275.5. Check cashers and sellers gener- 
— aily. 
Nebraska (1965) A money order issuer op- 
erated through agents, including the own- 
ers of a retail grocery store. The agent 
agreed “to unequivocally indemnify” the 
issuer “against all loss of trust funds held 
in the Agent's custody.” The agent was 
also required to make periodic remittan- 
ces to the issuer of proceeds of money 
orders sold, less the agent’s commission. 
The agent was robbed by a bandit. It 
was held that the indemnity agreement 
included loss of money order funds arising 
from the robbery and the agent had to 
sustain the loss. Currency Services, Inc. 
v. Passer, 133 N.W.2d 19, 82 B.L.J. 550. 


CHECKS 


§277. Cashier's checks. 

U.S. Court of Appeals, 10th Cir. (1964) 
Where plaintiff bank took check from de- 
faulted borrower drawn on defendant 
bank, presented check directly at defend- 
ant bank and obtained cashier’s check 
from latter, and where it was discovered 
that original check was forged, plaintiff 
bank was holder in due course of forged 
check which was in effect paid and de- 
fendant bank was obligated on its cash- 
ier’s check. Uniform Commercial Code 
was applied. Citizens Bank v. National 
Bank of Commerce, 334 F.2d 257, 82 
B.L.J. 168, reversing 217 F.Supp. 193, 80 
B.L.J. 1071. 


U.S. District Court, Colorado (1964) 
Where defendant acquired control of a 
bank in Colorado and procured issuance 
of cashier’s checks by the bank which he 
took to Illinois to cover shortages in an 
estate which defendant was handling as 
attorney, he could be convicted under law 
making it crime to transport across state 
line something of $5,000 or more value 
with knowledge it had been stolen, con- 
verted or taken by fraud. U.S. v. Stickell, 
234 F.Supp. 400, 82 B.L.J. 361. 


§277.5. — Bank money orders. 


New York (1964) A bank issued to Witzel- 
berger a $40 personal money order, tak- 
ing in payment a personal check of Wit- 
zelberger on another branch which was 
drawn against insufficient funds. Witzel- 
berger filled in the instrument payable to 
“cash” and cashed it with a check cashing 
service. The latter was entitled to recover 
on the money order, which was regarded 
as similar to a cashier's check or traveler's 
check drawn by the bank on itself. The 
absence of written signature of the bank 
did not make the instrument an ordinary 
check. Rose Check Cashing Service v. 
Chemical Bank New York Trust Co., S. 
Ct., App. Term, 252 N.Y.S.2d 100, 82 
B.L.J. 73, affirming 244 N.Y.S.2d 474, 81 
B.L.J. 164. 


New York (1965) Two personal money 
orders purchased from a bank and blank 
as to date, payee and signature and ad- 
dress of the purchasers were lost. They 
were cashed by an unknown person at 
a check cashing agency. The bank stopped 
payment. The bank was held liable, the 
money orders being regarded as akin to 
cashier’s checks. Delivery took place up- 
on purchase and a holder in due course 
of an incomplete, delivered instrument 
can enforce it as completed. Garden 
Check Cashing Service v. Chase Manhat- 
tan Bank, Civil Ct., 258 N.Y.S.2d 918, 82 
B.L.J. 890. 
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§292.1. Conflict of laws. 


“Forged Indorsements and Conflict of 
Laws,” article by Kenneth M. Johnson and 
Donald G. Parachini, discusses forged in- 
dorsements on checks drawn on banks in 
the United States but handled. outside the 
United States and analyzes which law ap- 
plies. 82 B.L.J. 95. 


COLLECTIONS 


§297. Duties of collecting bank — Liabil- 
ity for negligence generally. 


U.S. District Court, W. D. Oklahoma 
(1965) A bank collected a number of 
drafts drawn by Adams on Boyd for sales 
of cattle by the former to the latter. Such 
drafts were collected normally after Boyd 
had resold the cattle, although collection 
instructions were to return at once all un- 
paid items. The result was that a course 
of dealing had been established wherein 
there were delays in collection of the 
drafts. Although there was a slight delay 
in returning a particular unpaid draft of 
one extra day, it was held that the bank 
was not negligent. Adams v. Bank of 
Hydro, 239 F.Supp. 987, 82 B.L.J. 828. 


Georgia (1965) A check for $5,000 was 
deposited and checks for slightly over 
$1,000 were paid, all by telephone ar- 
rangement. The bank also paid some 
other checks. But the bank held a $4,335 
check without paying while it paid the 
other checks and set off the account for 
debts due the bank. The bank was held 
liable for violating its duty as collecting 
agent of a check on itself. The $5,000 de- 
posit was not for a special purchase. 
Georgia Bank & Trust Co. v. Hadarits, 
Ga. App., 141 S.E.2d 172, 82 B.L.J. 812. 


CONSIDERATION 


§340. Presumption of consideration. 
Alabama (1964) The duty is on makers to 


prove lack of consideration since a note 
is prima facie evidence of sufficient con- 
sideration. Ladner & Co. Real Estate 
Sales v. Smith, 168 So.2d 217, 82 B.L.J. 
267. 


Instances of sufficient 
consideration. 

Illinois (1964) A farmer issued a note for 
$60,000 to a hired man who agreed to 
work for the farmer until the latter's death 
at substandard wages and to give up a 
farm that he, the hired man, was operat- 
ing. The note was payable upon the farm- 
ers death. After the farmer's death, the 
estate contested the note. It was held that 
evidence was insufficient to establish total 
lack of consideration for the note. In re 
Ruebush’s Estate, Ill. App., 202 N.E.2d 
344, 82 B.L.J. 362. 


$342. 


Texas (1964) An employee of a club bor- 
rowed from his employer. Later he was 
asked to sign a note to the order of a 
credit union. It was held that the fact 
that the employee received no money 
when he signed the note did not of itself 
raise a question of consideration lacking, 
where there was no mention of any detri- 
ment to credit union. Lewis v. Ada Em- 
ployees Credit Union, Tex. Civ. App., 383 
S.W.2d 864, 82 B.L.J. 364. 


§343. 


Illinois (1964) Defendant gave a note for 
cost of some automobile repairs. Al- 
though he claimed that repairs were de- 
fective, he gave a check in exchange for 
his note. He then stopped payment on 
the check. In an action on the check, it 
was held that defendant had waived de- 
fense of failure of consideration by giving 
check when he allegedly knew of defec- 
tive repairs. Calvin Watson Motor Sales 
v. Devaull, Ill. App., 201 N.E.2d 1, 82 
B.L.J. 82. 


— Commercial paper. 
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§352. Want or failure of consideration. 


Wisconsin (1964) Evidence that an auto- 
mobile did not operate propertly does not 
meet burden of proof ca drawer of check 
given for price of automobile of failure 
of consideration. Walter Laev Used Cars, 
Inc. v. Olkowski, 130 N.W.2d 780, 82 
B.L.J. 177. 


CONSTITUTIONAL LAW 


$356.3. Law prohibiting debt adjusting. 
Ohio (1965) A statute prohibiting anyone 
engaging in the business of debt pooling 
except those who were licensed by a po- 
litical subdivision prior to the effective 
date of the statute is constitutionally 
within the due process and equal protec- 
tion clauses of both Federal and State 
Constitutions. State ex rel. Clark v. 
Brown, 1 Ohio St. 2d 121, 205 N.E.2d 
377, 82 B.L.J. 741. 


CONTRACTS 


§359. Validity. 

Texas (1964) A written agreement stated 
that a loan for $70,000 was to be repaid 
in monthly instalments over a term of 15 
years and bear interest at not more than 
6% per annum. It was held that the 
agreement was too indefinite, since it did 
not specify amount of each instalment and 
actual rate of interest, to be enforceable. 
Wheeler v. White, Tex. Civ. App., 385 
S.W.2d 619, 82 B.L.J. 325. 


CORPORATIONS 


$368. Powers of corporations. 

Indiana (1964) A corporation has no power 
to execute a note and chattel mortgage 
for a loan to a second corporation in an 
unrelated business merely because che 


same person, signer of the note and mort- 
gage was president of both corporations. 
The execution of the note and chattel 
mortgage was in excess of the president’s 
authority, even though there was a bor- 
rowing resolution on file with the lending 
bank. Such resolution did not authorize 
borrowing on behalf of a different corpo- 
ration. Industrial Scavenger Service, Inc. 
v. Speedway State Bank, Ind. App., 202 
N.E.2d 289, 82 B.L.J. 363. 


§370. Foreign corporations. 


Georgia (1965) A Delaware loan company 
financing accounts receivable operated in 
Georgia through a wholly owned Georgia 
subsidiary which acted as agent of the 
Delaware corporation in servicing ac- 
counts and obtaining periodic assignments 
of new receivables. It was held that the 
Delaware corporation was doing business 
in Georgia and could be sued there. Na- 
tional Acceptance Co. v. Spiller & Spiller, 
Inc., Ga. App., 141 S.E.2d 550, 82 B.L.J. 
532. 


§372. Authority of corporate officers — 
Authority to issue and indorse 
negotiable paper. 

U.S. District Court, N.D., Illinois (1964) 

Extreme negligence on part of bank in 

permitting president of corporate depos- 

itor to cash personally a very large num- 
ber of checks drawn to the corporation, 
contrary to corporate resolution on file, 
permits trustee in bankruptcy of corpora- 
tion to recover from bank. Recovery was 
permitted even though the president who 
diverted the funds was also the sole stock- 
holder of the corporation. Maley v. East 
Side Bank of Chicago, 234 F.Supp. 395, 
82 B.L.J. 445. 


Ohio (1964) A corporation had a signature 
card on file with a bank requiring two 
signatures of any of three officers for all 
transactions. An officer of the corporation 
had another employee, not one of the 
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authorized signatories, cash a check to DEPOSITS 
the order of the corporation at the bank, $390. Relation between bank and 
which was done on the employee's in- 


dorsement. The employee then took the 
money to the officer, who was one of the 
authorized signers. The bank was held 
not liable since, even though the cashing 
was unauthorized, the funds were deliv- 
ered to the officer as corporation money. 
The loss arose from a possible subsequent 
embezzlement, not from the cashing of 
the check. Peoples Savings Bank v. Play- 
dium Lanes, Inc., Ohio Com. Pleas, 203 
N.E.2d 510, 82 B.L.J. 551. 


§374. Liability of officers. 


New York (1964) In connection with the 
sale of a business, a corporate check was 
given to be held by the seller's attorney 
until the sale was closed. The treasurer 
of the corporation wrote on the back the 
words “payment approved,” together with 
his signature. It was held that the trea- 
surer was not personally liable on the 
check as indorser or in any other capacity. 
Klein v. Ascher, Civil Ct., 253 N.Y.S.2d 
552, 82 B.L.J. 269. 


CREDIT UNIONS 


$380.3. In general. 


Illinois (1965) A statute enacted in 1963 
fixed a supervision fee to be paid not later 
than February 1 of each year, based on 
assets as of the preceding December 31, 
to be paid by each credit union. Several 
credit unions challenged collection of the 
supervision fee on February 1, 1964 for 
the 1963 calendar year of supervision. It 
was held that the statute had retroactive 
application to supervision for 1963 and 
the first fee might be collected as of Feb- 
ruary 1, 1964. United States Steel Credit 
Union v. Knight, 204, N.E.2d, 82 B.L.J. 
643. 


U.S. District Court, §. D. New York (1965) 
After the overthrow and death of the king 
of Iraq, a decree confiscated his property. 
This decree would not be enforced as to 
the late king’s securities held by a New 
York bank and accounts in a New York 
bank. That is so even though the U.S. 
has recognized the successor Iraqi gov- 
ernment. The confiscation decree cannot 
affect a New York bank account since its 
situs is at the place of business of the 
debtor, New York. Republic of Iraq v. 
First National City Bank, 241 F.Supp. 567, 
82 B.L.J. 691. 

$413. Deposits by corporate officials and 
agents — Principal's checks indors- 
ed and deposited in agent's 
account. 

U.S. Court of Appeals, 4th Cir. (1965) A 
bank which permitted a company em- 
ployee to use checks of the company on 
other banks to pay the employee's per- 
sonal indebtedness to the bank and also 
permitted the employee to cash other such 
checks is liable to the company under the 
Uniform Fiduciaries Act. A resolution of 
the company absolving the bank of lia- 
bility is ineffective where the bank either 
had “knowledge” or acted in “commercial 
bad faith.” The surety on the employee's 
bond was subrogated to the rights of the 
company. Maryland Casualty Co. v. Bank 
of Charlotte, 340 F.2d 551, 82 B.L.J. 628, 
reversing 227 F.Supp. 649, 81 B.L.J. 812. 


Texas (1965) Where bookkeeper regularly 
deposited checks to her employers ac- 
count indorsed “for deposit only” but ob- 
tained cash for part of the proceeds of 
such deposited checks, the bank was liable 
notwithstanding a defense that the de- 
positor had been negligent in not examin- 
ing his bank statements and records over 
a long period of time. The reason is that 
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the bank had failed to follow the deposit- 
or’s instructions and had thus breached 
its contract with the depositor. Fultz v. 
First Nat. Bank, 388 S.W.2d 405, B.L.J. 
82, reversing 380 S.W.2d 894, 81 B.L.]J. 
1052, 82 B.L.J. 818. 


§425.4. Deposits in two names. 
— Arkansas. 


Arkansas (1964) A joint account of a hus- 
band and wife is subject to garnishment 
for a judgment against the husband to the 
extent of the husband’s ownership of the 
funds. The wife is entitled to be joined 
in the proceeding. Oral evidence is ad- 
missible to show the interest of each in 
the account. It is presumed that the funds 
prima facie are the husband's but the bur- 
den is on each to show the proportion 
owned by each. Hayden v. Gardner, 381 
S.W.2d 752, 82 B.L.J. 352. 


§426.1. — District of Columbia. 


U. S. Court of Appeals, District of Colum- 
bia (1965) Where a husband and minor 
wife had joint account in savings and loan 
association and the association permitted 
husband to withdraw balance and place 
it in new joint account in name of hus- 
band and his mother, the association was 
not liable to the wife notwithstanding 
she was a minor. “Deposit in two names” 
law applied. Williams v. Williams, 346 
F.2d 808, 82 B.L.J. 1017. 


$429. — Illinois. 


Illinois (1964) Where it was shown that 
an invalid mother had a joint account 
with son in order that son might make 
expenses to care for the mother, there was 
no donative intent, even though account 
was joint and survivorship. Withdrawals 
made by the son during the mother’s life- 
time not used for his mother’s expenses 
must be repaid to the estate. In re La 
Rue’s Estate, Ill. App., 203 N.E.2d 47, 82 
B.L.J. 550. 


$429.4. — Kentucky. 

Kentucky (1965) A son set up joint savings 
and loan account with funds supplied by 
mother which funds appear to have been 
given absolutely to the son. The mother 
died and subsequently the son died. It 
was held that the account belonged to 
the son’s estate, rather than the mother’s 
estate. Hoffman v. Russell Fed. Sav. & 
Loan Assn., 390 S.W.2d 644, 82 B.L.J. 
833. 


Kentucky (1965) Where passbook for sav- 
ings account was in name of husband or 
wife and signature card was in name of 
husband and wife, there is rebuttable pre- 
sumption that intent was to pass account 
to survivor. That is so even where sur- 
viving wife did not sign signature card. 
Saylor v. Saylor, 389 S.W.2d 904, 82 B.L.J. 
833. 


$437. — New York 


New York (1965) A joint depositor is en- 
titled only to half the balance on deposit 
and must return excess over one half to 
the estate of the decedent. In re Libow’s 
Estate, Surrogate, 261 N.Y.S.2d 115, 82 
B.L.J. 1017. 


§444.1. — South Dakota. 


South Dakota (1965) A husband and wife 
had a joint bank account part of which 
had funds contributed by the wife. The 
husband withdrew a substantial part of 
the funds and used them to purchase 
stock in joint name with a third person, 
the wife’s daughter. After the husband's 
death, the wife sought to obtain the stock. 
The third person was held entitled to the 
stock and the withdrawal by the husband 
from the joint account was held valid. 
Bunt v. Fairbanks, 134 N.W.2d 1, 82 B.L.J. 
832. 


§447. — Wisconsin. 


Wisconsin (1964) A husband for many 
years turned over his wages to his wife. 


| 


xviii THE BANKING LAW JOURNAL 


When husband was in the hospital, wife 
had him sign signature card for joint sav- 
ings account in name of husband and wife 
but husband did not know what he was 
doing. Later wife died and passbook was 
found. It was held that the money had 
always belonged to husband and could 
not be taxed as part of wife’s estate. In re 
Roth’s Estate, 131 N.W.2d 286, 82 B.L.J. 
364. 
§449.1. Deposits in two names 

— Survivor entitled to fund 
— Arkansas. 


Arkansas (1965) A woman deposited mon- 
ey in an account set up as a joint account 
with her daughter-in-law. She lived with 
her son and daughter-in-law until her 
detah. Both of them depositors signed 
the signature card and the deposit book 
and signature permitted either party to 
withdraw and the survivor to take all. 
There was no evidence to show lack of 
intent to form a joint account with right 
of survivorship. After the death of the 
woman, it was held that the daughter-in- 
law took the account as survivor. Black 
v. Ainsworth, 388 S.W.2d 3, 82 B.L.J. 833. 


§452. — Illinois. 


Illinois (1964) Where mother set up joint 
savings account with daughter, the agree- 
ment under the joint deposit statute only 
showed prima facie intent to vest account 
in daughter upon mother’s death. Once 
evidence is introduced to show there was 
no such intention, the burden of evidence 
shifts to surviving joint depositor. Evi- 
dence, including correspondence of de- 
ceased, indicated no such intention. Es- 
tate of Robinson, Ill. App., 201 N.E.2d 
248, 82 B.L.J. 176. 


§456. — Michigan. 

Michigan (1965) The deposit in two names 
act creates presumption that funds in joint 
account payable to survivor are intended 


to belong to the survivor. Where there is 
conflicting evidence as to the depositor’s 
intent, the trial court could choose from 
conflicting inferences, including the stat- 
utory presumption of survivorship. Kir- 
iloff v. Glinisty, 134 N.W.2d 707, 82 B.L.]J. 
831. 


$457.1. — Mississippi. 

Mississippi (1965) After marriage, a hus- 
band with an account in a credit union 
added his wife’s name to the account. 
Later they were divorced. All funds for 
the account came from the husband and 
the account was not mentioned in the 
divorce settlement. Later the husband 
died. It was held that the former wife 
had no interest in the account. Tucker v. 
Tucker, 173 So.2d 405, 82 B.L.J. 831. 


§457.2. — Missouri. 


Missouri (1964) Where cousin of decedent 
took care of decedent, an invalid, and had 
steps taken to have certain bank and sav- 
ings and loan accounts changed to joint 
names with right of survivorship, and 
where evidence showed this was done 
among other things for convenience, the 
presumption that the gift of the accounts 
was invalid by reason of undue influence 
was not overcome. In re Patterson’s Es- 
tate, 383 S.W.2d 735, 82 B.L.J. 457. 


$459. — New York. 


New York (1965) A husband murdered his 
wife and committed suicide. It was found 
that both died simultaneously. It was 
held that a joint savings account be equal- 
ly divided between the estate of the hus- 
band and that of the wife, against a 
contention that most of the money in the 
account had been deposited by the hus- 
band. In re Bobula’s Estate, App. Div. 
4th Dept., 257 N.Y.S.2d 645, 82 B.L.J. 831. 


New York (1965) A joint account was in 
the name of a mother “or” son and the 
statutory language “to the survivor” was 
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omitted. It was held that the surviving 
son did not get the account and it ap- 
peared that the account was made joint 
for convenience in enabling the son to 
manage the mother’s affairs, rather than 
as a gift. Lombardi v. First Nat. Bank, 
App. Div. 3d Dept., 257 N.Y.S.2d 83, 82 
B.L.J. 831. 


New York (1965) Where there was no 
proof to rebut statutory presumption that 
a valid joint tenancy had been created in 
a joint account of decedent mother and 
daughter, the daughter is entitled to the 
savings account. In re Murphy’s Estate, 
App. Div. 2d Dept., 250 N.Y.S.2d 228, 82 
B.L.J. 932. 


§460. — Ohio. 

Ohio (1965) Decedent took action to add 
the name of another person to two savings 
and loan accounts. Although the action 
did not comply with the rules of the re- 
spective savings and loan associations, the 
action evidenced decedent's intent to 
confer joint and survivorship rights and 
was effective to do so. Daramus v. Hate- 
gan, Ohio Prob., 201 N.E.2d 918, 82 B.L.J. 
502. 


Ohio (1965) A person requested changes 
of two savings accounts to be joint with 
another person. He was given signature 
cards which he and the other person 
signed and was told to bring them back 
with the passbooks. He never did that 
but died instead. It was held that the 
other person had no survivorship rights. 
Daramus v. Hategan, 2 Ohio App.2d 347, 
208 N.E.2d 542, 82 B.L.J. 994. 


§461. — Pennsylvania. 

Pennsylvania (1964) Where both parties 
signed a signature card the survivor was 
entitled to the account even though de- 
cedent had retained the passbook and had 
operated the account. However, the joint 
depositor with respect to two other ac- 


counts was not entitled to the amount af- 
ter death of the other depositor where 
said joint depositor did not sign any sig- 
nature card. In re Brozenic’s Estate, 204 
A.2d 918, 82 B.L.J. 364. 


§461.3. — Texas. 


Texas (1964) Where depositor took affir- 
mative action to set up joint and survivor- 
ship checking account with another per- 
son and both persons signed signature 
card, it could be concluded that parties 
intended survivorship rights. Such con- 
clusion is justified notwithstanding refer- 
ence in first depositor’s will to “my check- 
ing account” with the bank. Groos Nat. 
Bank v. Norris, Tex. Civ. App., 384 S.W. 
401, 82 B.L.J. 459. 


Texas (1965) A husband and wife exe- 
cuted joint wills which provided that res- 
iduary estate of survivor was to pass to 
trustees. After husband’s death, wife 
opened joint accounts with a daughter of 
a previous marriage using funds received 
from insurance and annuity payments at 
husband's death. It was held after wife’s 
death that daughter could not enforce 
survivorship right to deposit accounts 
since joint will was a contract that be- 
came irrevocable when the husband died. 
Turner v. Merchants and Planters Nat. 
Bank, Tex. Civ. App., 392 S.W.2d 889, 82 
B.L.J. 1018. 


Texas (1965) Where a decedent opened 
joint account in savings and loan associa- 
tion with right of survivorship given, and 
where association accepted the account, 
issued passbook and paid dividends, there 
was a completed gift even though donee 
did not sign signature cards and they 
were not returned to association. Quilter 
v. Wendland, Tex. Civ. App., 387 S.W.2d 
440, 82 B.L.J. 832. 


§461.4. — Utah. 
Utah (1965) The daughter of an elderly 
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man moved in with him to take care of 
him. In a short period of time he deeded 
his interest in the house to her and also 
created a joint tenancy bank account with 
her. Some five years later, he died and 
the daughter died three months after the 
father. It was held that the daughter's 
estate was entitled to the joint account 
and the interest in the house. Haywood 
v. Gill, 400 P.2d 17, 82 B.L.J. 832. 


§461.6. — Virginia. 

Virginia (1965) Where an uncle and niece 
opened a joint savings and loan account 
with signature card signed by both stating 
they were joint tenants with right of 
survivorship and not tenants in common 
or tenants by the entirety, the surviving 
niece is entitled to the joint account. 
Wilkinson v. Witherspoon, 142 S.E.2d 
478, 82 B.L.J. 1076. 


$461.8. — Wisconsin. 

Wisconsin (1965) A wife opened an ac- 
count in a credit union. Later she made 
it joint with her husband and there were 
several other joint accounts in other fi- 
nancial institutions. About 5 years later, 
she closed the joint account in the credit 
union and opened an account there in 
her own name with the funds from the 
joint account. It was held after her death 
that she had given her husband joint 
rights at the time she opened the joint ac- 
count and he retained those rights to one- 
half of the funds after she closed the joint 
account. He was entitled to that amount 
from the account in her sole name. In re 
Gray’s Estate, 133 N.W.2d 816, 82 B.L.J. 
925. 

Wisconsin (1965) Some time after death 
of husband who had originally had joint 
account with wife, the wife had the name 
of a son added in the passbook. The bank 
ledger named the wife as sole depositor. 
At no time did the son obtain the pass- 


book and the wife retained exclusive con- 
trol over account until her death. The 
presumption that the survivor takes ap- 
plies unless rebutted by clear evidence 
that joint arrangement was for some other 
purpose. While evidence in this instance 
as to reason for joint arrangement is not 
clear, there is no rebuttal of presumption. 
The arrangement is not an ineffective tes- 
tamentary disposition. In re Michael's 
Estate, 132 N.W.2d 557, 82 B.L.J. 924. 


§462. Deposits in trust. 

Vermont (1965) After some correspon- 
dence, the survivor of a joint deposit had 
the bank change the account to her name 
with the account payable at death one- 
third to a certain church and two-thirds 
to another church. No signature cards 
were signed and the bank changed the 
account after correspondence with the in- 
dividual who requested the change. It 
was held that upon the death of the in- 
dividual depositor, the churches were not 
entitled to share the deposit. There was 
no completion of any deposit set up in 
trust. Methodist Church v. First Nat. 
Bank, 211 A.2d 168, 82 B.L.J. 830. 


Wisconsin (1965) Decedent opened sav- 
ings and loan account payable on death to 
six children of his first marriage, which 
comprised virtually his entire estate. The 
statute permits the beneficiary to take on 
death but the shares are considered part 
of the decedent's estate and subject to 
the payment of his just debts. It was held 
that the shares were not part of his estate 
for payment of the widow's (second 
wife’s) statutory rights. In re Fucela’s 
Estate, 132 N.W.2d 553, 82 B.L.J. 924. 


§463. — Valid gift or trust through 


medium of trust deposit. 
Minnesota (1964) V/here decedent set up 
a number of accounts in trust naming 
various persons as beneficiaries, the trans- 
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fers to such persons are effective after 
death against a claim by the decedent's 
widow. The court also refused to order 
the accounts valued as part of the dece- 
dent’s estate for purpose of computing the 
widow’s statutory share. In re Jeruzal’s 
Estate, 130 N.W.2d 473, 82 B.L.J. 155. 


$465. Unclaimed deposits. 

U.S. Supreme Court (1965) A large oil 
company owed small amounts to many 
creditors who could not be located. It 
was held that the state where each such 
creditor had his last known address might 
escheat that particular debt, rather than 
the state of incorporation, the state where 
the company had its principal office, or 
the state where the indebtedness had 
arisen. (It is none too clear how the de- 
cision will affect unclaimed bank deposits 
where the last known address of the de- 
positor was in another state.) Texas v. 
New Jersey, 85 S.Ct. 626, 82 B.L.J. 262. 


New York (1965) Although the abandoned 
property law applies to inactive bank de- 
posits unclaimed for 10 years, the law 
does not apply to funds of an infant de- 
posited by the guardian pursuant to an 
order of the court with the caveat “sub- 
ject to further order of the court.” The 
bank is liable for damages for wrongfully 
treating such an account as abandoned 
property. Klein v. North Side Savings 
Bank, App. Term, 257 N.Y.S.2d 191, 82 
B.L.J. 644. 


§471.2. Time deposits. 

“Time Deposit Banking,” article by Her- 
bert Prochnow, Jr., discusses the history 
of, and the reasons for, existing legal con- 
trols on interest payments of commercial 
banks on time and saving deposits and 
suggests the desirability of amending the 
Federal Reserve Act to place interest rate 
regulation only on a standby basis. 82 
B.L.J. 941. 


FEDERAL RESERVE BANKS 


§538.5. Loans for purchase of stock. 


“A Note on Regulation T,” article by Rob- 
ert C. Effros, discusses what sorts of loans 
by brokers, dealers and members of na- 
tional securities exchanges are subject to 
the margin requirements of Federal Re- 
serve Regulation T. 82 B.L.J. 471. 


U.S. Court of Appeals, 7th Cir. (1965) Cer- 
tain persons delivered some stock in- 
dorsed in blank as collateral for a bank 
loan to another person. When the loan 
was defaulted, the bank sold the stock. 
The pledgors sought recovery from the 
bank for allegedly making the loan in 
violation of Federal Reserve Regulation 
U, which restricts loans for the purpose 
of purchasing or carrying listed stock. It 
was held that the pledgors had no right 
to sue as they were strangers to the loan 
contract. Natkin v. Exchange Nat. Bank, 
342 F.2d 675, 82 B.L.J. 734. 


§539. Jurisdiction of courts. 

U.S. District Court, Montana (1964) The 
owner of a treasury bill has no standing 
to sue to enjoin the Federal Open Market 
Committee, which operates pursuant to 
the Federal Reserve Act, from purchasing 
and selling U.S. obligations in the open 
market. Bryan v. Federal Open Market 
Committee, 235 F.Supp. 877, 82 B.L.]. 
454. 


§543. Federal notes secured by United 
States obligations. 


U.S. Court of Appeals, 8th Cir. (1965) Citi- 
zens and taxpayers have no standing to 
sue in Federal courts to challenge con- 
stitutionality of Federal Reserve Act and 
National Bank Act. Action for damages 
where persons exchanged Canadian for 
U.S. money and received Federal Reserve 
notes cannot be sustained since persons 
cannot privately decide that Federal Re- 
serve notes are not legal tender. Horne 
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v. Federal Reserve Bank of Minneapolis, 
344 F.2d 726, 82 B.L.J. 615. 


FORGED PAPER 


§549. Forged paper in general. 
“Forged Bills of Exchange and Checks: A 
Comparison of the Anglo-American, Eu- 
ropean and Latin American Law,” article 
by Daniel E. Murray, presents detailed 
comparison of the laws of various nations 
dealing with the effect of forgery. An 
article in two parts. 82 B.L.J. 565, 659. 


“Forged Indorsements and Conflict of 
Laws,” article by Kenneth M. Johnson and 
Donald G. Parachini, discusses forged in- 
dorsements on checks drawn on banks in 
the United States but handled outside the 
United States and analyzes which law ap- 
plies. 82 B.L.J. 95. 

§551. Liability of bank to depositor 
where bank pays check bearing 
forged signature — Bank held not 
liable. 

New York (1964) A depositor gave one of 
his blank checks to a stranger and pur- 
portedly wrote on the back his name and 
address. The check was filled in for $300 
by someone who allegedly forged the de- 
positor’s signature, named the wife of the 
depositor as payee and forged the wife’s 
indorsement. The depositor sued the bank 
which brought in as third party defendant 
another bank that had cashed the check. 
It was held that no summary judgment 
can be granted in favor of the depositor 
under the above facts; his conduct re- 
quires explanation. Summary judgment in 
favor of the cashing bank was also denied. 
White v. First Nat. Bank, App. Div. 3rd 
Dept., 254 N.Y.S.2d 651, 82 B.L.J. 551. 


§552. Drawee may not recover money 
paid on check bearing forged 
signature. 

U.S. Court of Appeals, 10th Cir. (1964) 


Where plaintiff bank took check from de- 
faulted borrower drawn on defendant 
bank, presented check directly at defen- 
dant bank and obtained cashier's check 
from latter, and where it was discovered 
that original check was forged, plaintiff 
bank was holder in due course of forged 
check which was in effect paid and de- 
fendant bank was obligated on its cash- 
ier’s check. Uniform Commercial Code 
was applied. Citizens Bank v. National 
Bank of Commerce, 334 F.2d 257, 82 
B.L.J. 168, reversing 217 F.Supp. 193, 80 
B.L.J. 1071. 


$556. Drawee allowed to recover money 
paid on check bearing forged 
signature. 


U.S. Court of Appeals, 5th Cir. (1965) A 
check on Fulton Bank was forged and 
drawn to the order of Higgins. It was 
deposited in Higgins’ account at Citizens 
Bank and paid by Fulton, Higgins’ in- 
dorsement also being forged. A second 
check with Higgins’ signature forged was 
then drawn on Citizens and paid by that 
bank. The surety company for Fulton was 
entitled to recover the proceeds of the 
first forged check from Citizens on the 
ground that Citizens still had the pro- 
ceeds of the first forged check since it had 
paid out its own money and not that of 
Higgins’ account on the second forged 
check. Citizens & Southern Nat. Bank v. 
American Surety Company, 347 F.2d 18, 
228A Rev. 2nd Dec. 82 B.L.J. 1056. 


North Carolina (1965) Auto dealer took 
a check for car purchase from a man who 
was intoxicated even though dealer 
learned man had no account at bank. 
Man stated he had account under another 
name because of marital difficulties. The 
check was forged but the bank paid it 
by issuing a cashier's check therefor with- 
out checking the signature. It was held 
that the bank’s insurer as subrogee could 
recover from the dealer. His taking the 
check under such circumstances was the 
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cause of the loss. Great American Ins. Co. 
v. Holiday Motors, 142 S.E.2d 13, 82 
B.L.J. 913. 


$562. Liability of drawee bank to drawer 
where check paid on forged in- 
dorsement — Where drawer 
negligent. 

Illinois (1965) Where a drawer mistakenly 
sent a check to a person with the same 
name as the intended payee and the lat- 
ter cashed it at a bank and the drawer 
then stopped payment, the drawer was 
liable to the bank. UCC § 3-406 was ap- 
plied. Park State Bank v. Arena Auto 
Auction, Inc., Ill. App., 207 N.E.2d 158, 
82 B.L.J. 894. 


South Carolina (1964) Surety of employer 
may not recover from bank on raised 
checks and checks with forged indorse- 
ments where employer is negligent and 
bank is not. Where bookkeeper commit- 
ted defalcations by writing in amounts in 
figures, having checks signed, raising 
amounts, altering names of payees which 
had originally been written in lightly, 
and then used checkwriting machine to 
fill in amounts as raised, the amount writ- 
ten by the checkwriter was not a printed 
term as contemplated in Negotiable In- 
struments Law § 17(4) which provides 
that handwritten terms control printed 
terms. U.S. Fidelity & Guaranty Co. v. 
First Nat. Bank, 137 S.E.2d 582, 82 B.L.J. 
134. 


$564. Drawee bank may recover money 
paid on forged indorsement. 
Indiana (1965) A drawee bank on learning 
that it paid checks bearing forged in- 
dorsements recredited its depositor and 
sued the bank cashing the checks. Re- 
covery was denied, the court stating that 
the drawee bank “is not a holder in due 
course of the instruments upon which it 
sues because it knew of the alleged de- 
fects in the indorsements at the time.” 
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Indiana Bank & Trust Co. v. Lincoln Nat. 
Bank & Trust Co., Ind. App., 206 N.E.2d 
879, 82 B.L.J. 808. 


— Where drawer’s indorsement 
forged. 

U.S. Court of Appeals, 5th Cir. (1965) A 
check on Fulton Bank was forged and 
drawn to the order of Higgins. It was 
deposited in Higgins’ account at Citizens 
Bank and paid by Fulton, Higgins’ in- 
dorsement also being forged. A second 
check with Higgins’ signature forged was 
then drawn on Citizens and paid by that 
bank. The surety company for Fulton was 
entitled to recover the proceeds of the 
first forged check from Citizens on the 
ground that Citizens still had the proceeds 
of the first forged check. It was also in- 
dicated that recovery on Citizens guar- 
anty of the forged indorsement was also 
possible. Citizens & Southern Nat. Bank 
v. American Surety Company, 347 F.2d 
18, 82 B.L.J. 1056. 


§566. 


$569. — Action by collecting agent. 


New York (1964) One of two payees of a 
check brought an action against a collect- 
ing bank for collecting on such payee’s 
forged indorsement and remitting pro- 
ceeds to the other payee. It was held that 
the collecting bank had no right of in- 
demnity from the other payee merely be- 
cause of a claim of the first payee, with- 
out allegation of wrongdoing by the other 
payee, agreement by him to indemnify, 
or a guaranty of the first payee’s indorse- 
ment. Abel v. Meadow Brook Nat. Bank, 
App. Term 2d Dept., 254 N.Y.S.2d 293, 82 
B.L.J. 457. 


§572. Depositor’s duty to examine 
returned vouchers and report 
irregularities to bank. 


Kentucky (1965) Where depositor’s book- 
keeper forged 17 checks over 18-month 
period and forgeries were skillful, the de- 
positor could recover only on the first 
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forged check. Negligence of the depositor 
in examining his bank statements and re- 
porting the forgeries precluded recovery 
on the subsequent forgeries. U.C.C. § 4- 
406, while not applicable, supports the 
above rule. Wuest Bros., Inc. v. Liberty 
Nat. Bank & Trust Co., 388 S.W.2d 364, 
82 B.L.J. 809. 


New Mexico (1965) The six months lim- 
itation in the payment of forged or raised 
check statute applies to bar suit on a 
check paid by the bank where the name 
of one of the joint payees was deleted by 
drawing a line through it. Such deletion 
constituted a forgery within the terms of 
the statute. Failure to report the pay- 
ment to the bank within the six months 
period bars suit for improper payment. 
Major Oil Development Co. v. First Nat. 
Bank, 402 P.2d 160, 82 B.L.J. 985. 


— Examination entrusted to 
employee guilty of forgery. 
Delaware (1964) Bank which paid out 
money on forged checks and alleging neg- 
ligence of depositor must prove freedom 
from negligence. Proof of customary pro- 
cedure in verifying signatures did not 
prove that bank had followed its pro- 
cedure with respect to the forged checks. 
Since bank was unable to present evi- 
dence of how the particular checks had 
been handled or explain its failure to pre- 
sent such evidence, a judgment for the 
depositor was affirmed. Bank of Dela- 
ware v. Union Wholesale Co., 203 A.2d 
109, 82 B.L.J. 257, affirming Union Whole- 
sale Co. v. Bank of Delaware, 190 A.2d 
761, 80 B.L.J. 1000. 


Florida (1965) A corporate depositor sued 
its bank for paying forged checks. A trial 
court judgment for the bank was upheld 
and it was ruled that the trial court did 
not have to charge the jury that the cor- 
porate depositor had fulfilled its duty to 
examine the paid checks when it had en- 
trusted the examination to an employee 


§576. 


believed to be honest. Rouede Construc- 
tion Co. v. First Nat. Bank, Fla. App., 177 
So.2d 375, 82 B.L.J. 1019. 


New Jersey (1964) One of the three prin- 
cipals of a corporation issued 12 corporate 
which she forged the signatures of the 
which she forged the signatores of the 
other principals. Judgment was given for 
the bank since the fact that the examina- 
tion of the bank statements during the 
period of the forgery was entrusted to the 
forger did not excuse the corporate de- 
positor from the requirement of exercis- 
ing due diligence in discovering the forg- 
eries and notifying the bank. Rainbow 
Inn, Inc. v. Clayton Nat. Bank, 86 N.J. 
Super. 13, 205 A.2d 753, 82 B.L.J. 418. 


§577. — Depositor not required to look 


for forged indorsements. 


Texas (1965) A woman appeared at a 
bank representing herself to be executrix 
of a decedent and had a draft drawn for 
the amount of an account in a savings and 
loan association. The association drew 2 
check for the amount of the account to 
the order of the executrix and sent it to the 
bank. The imposter forged the payee’s 
indorsement and the check was collected 
from the drawee bank. The bank dealing 
with the imposter was held liable. The 
association was not required to examine 
the indorsement on the check although it 
had the payee’s true signature on hand. 
The “imposter” rule was not applied since 
the drawer had no contact with the im- 
poster. First State Bank v. Oak Cliff Sav. 
& Loan Assn., Tex. Civ. App., 379 S.W.2d 
952, 81 B.L.J. 871, affirmed 387 S.W.2d 
369, 82 B.L.J. 717. 


§587. Check payable to fictitious payee. 
New York (1964) The secretary-treasurer 
of a corporation drew a check to the 
order of the corporation president but 
intended to have check delivered to a 
person with whom a jewelry deal was 
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contemplated. It was held that there was 
no intention to vest in the payee any in- 
terest in the check, which was therefore 
a bearer instrument. It did not matter 
that the payee’s indorsement was forged 
and the drawee bank was not liable for 
paying the check. Aritor Corp. v. Chase 
Manhattan Bank, S.Ct., 254 N.Y.S.2d 899, 
82 B.L.J. 551. See also 240 N.Y.S.2d 615, 
81 B.L.J. 174. 


§589. Check delivered to impersonator 
— Rights of drawer. 


Texas (1965) A woman appeared at a bank 
representing herself to be executrix of a 
decedent and had a draft drawn for the 
amount of an account in a savings and 
loan association. The association drew a 
check for the amount of the account to 
the order of the executrix and sent it to 
the bank. The imposter forged the payee’s 
indorsement and the check was collected 
from the drawee bank. The bank dealing 
with the imposter was held liable. The 
association was not required to examine 
the indorsement on the check although 
it had the payee’s true signature on hand. 
The “imposter” rule was not applied since 
the drawer had no contact with the im- 
poster. First State Bank v. Oak Cliff Sav. 
& Loan Assn., Tex. Civ. App., 379 S.W.2d 
952, 81 B.L.J. 871, affirmed 387 S.W.2d 
369, 82 B.L.J. 717. 


§593. Ratification of forgery. 


Georgia (1964) In an action by a depositor 
against a bank on forged checks, a prior 
suit by the depositor against the forger 
is a ratification of the forgery, thus pre- 
cluding a subsequent action against the 
bank on the theory that the bank paid 
out its own money. Winn v. National 
Bank of Athens, Ga. App., 138 S.E.2d 89, 
82 B.L.J. 524. 


§597.5. Conflict of laws. 


“Forged Indorsements and Conflict of 
Laws,” article by Kenneth M. Johnson and 


Donald G. Parachini, discusses the ques- 
tion of the passing of good title to an in- 
strument under a forged indorsement, 
where the instrument is drawn on a bank 
or other drawee and is sent to a payee in 
Europe. 82 B.L.J. 95. 


GUARANTY 


§612. Guaranty in general. 


Nebraska (1964) A guaranty agreement 
was a promise to pay certain amounts 
upon written demand. The filing of the 
petition in the litigation is compliance 
with the requirement of a written de- 
mand. Arthur Fullmer St. Louis, Inc. v. 
Auto-Re-Nu-Inc., 131 N.W.2d 89, 82 B.L.J. 
268. 


§613. Guaranty contracts held 
unenforceable. 


Colorado (1964) A wife guaranteed ad- 
vancement of moneys and giving and ex- 
tending of credit by a bank to her hus- 
band. Such guaranty does not cover the 
husband's liability as guarantor of loans 
to their son, but only covers loans directly 
to the husband. Rohn v. Weld County 
Bank, 395 P.2d 1003, 82 B.L.J. 267. 


HOLDERS IN DUE COURSE 


§628. Payee as holder in due course. 


New York (1964) Where a check was 
drawn by a third person to the joint order 
of two payees and given by one of the 
payees to the other in payment of the 
debt of the former co-payee to the latter 
co-payee, the latter is a holder in due 
course. Factory & Mill Supply Co. v. 
Waller Construction Corp., S.Ct. App. 
Term, 254 N.Y.S.2d 672, 82 B.L.J. 551. 
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§633. Holder must take without notice of 
defect — Receiving paper belong- 
ing to principal in payment of 
agent's debt. 

New York (1964) Where New York City 

sold at auction certain lots to a third per- 

son and took in part payment a check 
drawn by a corporation and signed by its 
president to the order of the president, 
the City was not a holder in due course 
and could not recover on the check from 
the corporation. But City might recover 
from heirs of deceased corporate presi- 
dent, the payee of the check. City of New 
York v. Nic Homes, Inc., Civil Ct., 253 
N.Y.S.2d 926, 82 B.L.J. 457. 


§644. Holder must take for value. 


U.S. District Court, District of Columbia 
(1964) The taking of a $6,500 note for 
$5,300 does not bar holder in due course 
status, particularly where the note is an 
installment note with a rather small 
amount payable monthly and running 
over a long period. The naming as payee 
of a corporation after its certificate of in- 
corporation was revoked also does not 
void note in the hands of a holder in due 
course. Smith v. Atlas Contracting Co., 
235 F.Supp. 225, 82 B.L.J. 361. 


$653. Rights of holder in due course 
— Fraud not a defense. 


New York (1964) Where a person induces 
another by fraud to draw a check, the 
defense of fraud may not be set up against 
a bank which cashed the check and is 
a holder in due course, under both the 
N.L.L. and the U.C.C. The only possible 
defense would be fraud in the factum, as 
where the maker signed a negotiable in- 
strument in the belief that it is some other 
document. Meadow Brook Nat. Bank v. 
Rogers, Dist. Ct., 253 N.Y.S.2d 501, 82 
B.L.J. 268. 


$655. — Instrument obtained by duress. 
Florida (1965) A check was deposited in 


a bank for collection and the proceeds 
were withdrawn. The drawer stopped 
payment. The collecting bank as holder 
in due course could recover from the 
drawer notwithstanding a defense that the 
check had been given under duress. Ack- 
er v. First Federal Sav. & Loan Assn., Fla. 
App., 173 So.2d 170, 82 B.L.J. 739. 


INDORSEMENTS 


§674. Form of indorsement. 


“Indorsements in Words of Assignment,” 
article by John D. O'Malley, discusses ef- 
fect of an indorsement where the langu- 
age purports to assign the indorser’s rights 
in the instrument to someone else. 82 
B.L.J. 103. 


Florida (1965) A note was indorsed with 
the manual signature of William R. 
Moore, followed by the typewritten pur- 
ported indorsement of Home Mortgage 
Company of Florida with the typewritten 
words “By: William R. Moore, President.” 
The mortgage company was held not 
liable on the note on the ground there was 
no evidence the mortgage company had 
authorized the indorsement or had adopt- 
ed the typewritten language as its signa- 
ture. Southeastern Home Mortgage Co. 
v. Roll, Fla. App., 171 So.2d 424, 82 B.L.J. 
643. 


$686. Indorsement where more than one 
payee. 

U.S. Court of Claims (1965) Where sev- 
eral government checks were drawn to the 
order of two payees who were in a joint 
venture to deliver manganese ore to the 
United States and one joint venturer in- 
dorsed the checks which were paid, such 
joint venturer could not complain when 
subsequent government checks were is- 
sued to the same joint payees and were 
paid on the indorsement of the other joint 
venturer. Lentz v. U.S., 346 F.2d 570, 82 
B.L.J. 1019. 
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§695. Qualified indorsements. 


“Indorsements in Words of Assignment,” 
article by John D. O’Malley, discusses 
question whether an indorsement in lan- 
guage whereby the indorser purports to 
assign his rights in the instrument is a 
qualified indorsement, similar to an in- 
dorsement without recourse. 82 B.L.J. 
103. 


§699. Restrictive indorsements 
—Indorsement for deposit. 


Georgia (1964) Payee of a check indorsed 
it “for deposit only,” placed it in a bank- 
by-mail envelope and put, the envelope 
in her apartment mailbox. A thief stole 
the envelope, opened an account at a 
bank in the payee’s name and deposited 
the check there. The bank was held not 
to have title to the check which was re- 
strictively indorsed and was liable in con- 
version. The court disregarded a claim 
that the payee was negligent in placing 
the envelope in an open mailbox on the 
ground that the payee committed no act 
that misled the bank. Sparks v. Bank of 
Georgia, Ga. App., 138 S.E.2d 86, 82 
B.L.J. 333. 


§700. — Indorsement to “any bank.” 


U.S. District Court, Colorado (1964) Some 
notes were indorsed by the payee “Pay 
any bank or banker,” together with a num- 
ber. The number was intended to iden- 
tify a non-bank transferee of the note with 
its own bank. In an action by the non- 
bank transferee, summary judgment was 
denied on the ground that the transferee 
was not a holder and could not be a hold- 
er in due course. At best, the transferee 
had only equitable title. Walter E. Heller 
& Co. v. Mesa Bldg. Products Co., 233 
F.Supp. 434, 82 B.L.J. 81. 


Colorado (1965) An indorsement “pay any 
bank or banker” is not restrictive, notwith- 
standing the provision of the Bank Collec- 
tion Code, where placed on a note trans- 


ferred to a bank taking over a loan and 
not on an item for collection. Dove Creek 
State Bank v. Lawrence Warehouse Co., 
402 P.2d 369, 82 B.L.J. 1000. 


INSURANCE 


§712. Liability on policies in general. 


U.S. Court of Appeals, 8th Cir. (1965) A 
subcontractor on a government contract 
deposited certain checks drawn on its ac- 
count in another bank in its account with 
a Nebraska bank. The latter paid certain 
checks on the account against uncollected 
funds. The deposited checks were dis- 
honored against insufficient funds. It was 
held that the Nebraska bank might re- 
cover on its bankers blanket bond, as the 
drawing of insufficient funds checks 
amounted to “false pretenses” within the 
coverage of the bond. United States v. 
Western Contracting Corp., 341 F.2d 383, 
82 B.L.J. 798. 


Arizona (1965) The surety on an automo- 
bile dealer's bond is liable to the dealer's 
bank under coverage for unlawful acts of 
the dealer, where the dealer regularly 
collected envelope sight drafts through 
the bank, which envelopes should contain 
title instruments affecting automobiles but 
which contained worthless pieces of 
paper, where the bank collected such en- 
velopes without opening them in reliance 
on the general reputation of the dealer 
vouched for by another depositor. United 
Benefit Fire Ins. Co. v. First Nat. Bank, 
405 P.2d 488, 82 B.L.J. 1020. 


New York (1962) Automobile owner fi- 
nanced liability insurance premiums 
through a broker with note assigned to 
bank. Insured was delinquent in paying 
monthly premiums and bank never ad- 
vanced premium payment to insurance 
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company. On August 16, insurance com- 
pany cancelled policy. On October 10, 
automobile owner had accident and was 
sued for personal injuries. In third party 
complaint against bank, it was held that 
bank was not liable for failure to pay in- 
surance premium, since nearly two months 
passed and insured should have made 
other insurance arrangements. Rodriguez 
v. Seda, S.Ct., Spec. Term, 253 N.Y.S.2d 
316, 82 B.L.J. 356. 


§713. — Forgery insurance. 

Connecticut (1964) A person posing as 
Ernest Cataldo opened a small savings 
account in a savings and loan association. 
A few days later, the imposter had the 
savings and loan cash some U.S. savings 
bonds in Cataldo’s name. Cataldo’s sig- 
natures on the cashed bonds were forged 
and Cataldo was deceased at this time. 
In November, 1960, the U.S. Treasury De- 
partment wrote the savings and loan a 
letter mentioning the possibility of loss 
from improper cashing of the bonds and 
suggesting that the latter notify its surety. 
A second Treasury letter was received in 
January, 1961. No formal claim was made 
by the Treasury until December, 1962 and 
the surety was notified only at the latter 
time. The surety was held not liable be- 
cause of the delay in giving notice. Hart- 
ford Federal Sav. & Loan Assn. v. Aetna 
Cas. & Surety Co., 25 Conn. Sup. 418, 206 
A.2d 650, 82 B.L.J. 549. 


Wisconsin (1964) Clause “E” of the bank- 
ers blanket bond which insures against 
loss through forgery or counterfeiting of 
any signature does not cover loss arising 
from loans on spurious accounts receive- 
able evidenced by unsigned invoices pur- 
portedly evidencing the creation of such 
accounts in favor of the borrower from 
customers of the borrower. First Ameri- 
can State Bank v. Aetna Casualty & Sur- 
ety Co., 130 N.W.2d 824, 82 B.L.J. 320. 
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§714. — Where surety not liable. 


U.S. Court of Appeals, 2d Cir. (1965) A 
bank made a number of accounts receiv- 
able loans on the basis of invoices sub- 
mitted with a certification of the bor- 
rower’s president. The invoices covered 
non-existent accounts. It was held that 
the bank might not recover on its indem- 
nity bond. The bond covered counter- 
feiting losses but the invoices were not 
counterfeit; they were false statements of 
fact. The bond did not cover loans in- 
duced by fraud. Exchange National Bank 
v. Insurance Co. of North America, 341 
F.2d 673, 82 B.L.J. 623. 


U.S. Court of Appeals, 10th Cir. (1965) 
Bank making loans on fictitious accounts 
receivable may not recover from surety 
company on forgery bond as accounts 
were not counterfeits or imitations of any- 
thing but were fraudulent misrepresenta- 
tions of fact. Payment of loss by surety 
company on separate accounts receivable 
loan to different person where signatures 
on invoices were forged is of no weight. 
First Nat. Bank & Trust Co. v. U.S. F. & 
G. Co., 347 F.2d 945, 3rd decision Dec. 
of year, 82 B.L.J. 1071. 


U.S. District Court, W.D., Oklahoma 
(1964) Clause E of banker’s blanket bond, 
which covers loans extended on the faith 
of documents which are counterfeited or 
forged as to maker's signature, does not 
apply to a loss occasioned by assignment 
of false accounts receivable. The assign- 
ments themselves were genuine but made 
false statements of fact. First Nat. Bank 
& Trust Co. v. United States F. & G. Co., 
232 F.Supp. 927, 82 B.L.J. 619. 


§719. — Fire insurance. 


California (1964) Holder of first deed of 
trust is entitled to proceeds of insurance 
policy paid in settlement of partial fire 
loss and may apply proceeds to reduce in- 
debtedness. Holder need not release 
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funds to borrower or pay fee of insurance 
adjuster who effected settlement of loss. 
That is so even though holder had not 
foreclosed. Woody v. Lytton Savings & 
Loan Assn., Cal. App., 40 Cal. Rptr. 560, 
82 B.L.J. 146. 


§731. Right of surety to subrogation. 

U.S. Court of Appeals, 4th Cir. (1965) A 
bank which permitted a company employ- 
ee to use checks of the company on other 
banks to pay the employee’s personal in- 
debtedness to the bank and also permit- 
ted the employee to cash other such 
checks is liable to the company under the 
Uniform Fiduciaries Act. A resolution of 
the company absolving the bank of lia- 
bility is ineffective where the bank either 
had “knowledge” or acted in “commercial 
bad faith.” The surety on the employee's 
bond was subrogated to the rights of the 
company. Maryland Casualty Co. v. Bank 
of Charlotte, 340 F.2d 551, 82 B.L.J. 628, 
reversing 227 F.Supp. 649, 81 B.L.J. 812. 


§739.5. Loan insurance. 

Arkansas (1965) A factoring corporation 
agreed to purchase without recourse cer- 
tain accounts receivable of a business con- 
cern at a discount, plus 10% reserve 
against refusal of the account debtor to 
pay for any reason other than financial 
inability. In eect the factor agreed to 
bear any loss resulting from such finan- 
cial inability. After the account debtor 
was far in arrears, the selling concern 
sued the factor to recover the 10% re- 
serve. Recovery was permitted, but the 
court held that the arrangement was a 
kind of financing and did not constitute 
credit insurance. Therefore recovery of 
attorney's fees and statutory penalty was 


denied. Manhattan Factoring Corp. v. 
Orsburn, 385 S.W.2d 785, 82 B.L.J. 548. 


Connecticut (1964) Husband executed 
note which had stamped incomplete no- 
tation indicating that the loan was pro- 
tected by life insurance. The stamped 
notation was inked out prior to execution. 
After the husband’s death, the widow ex- 
ecuted a new note for the unpaid balance. 
It was held that there was no evidence to 
support contention that the husband's 
note had been insured and that the wid- 
ow’s new note was issued for considera- 
tion. Tradesmens Nat. Bank v. Mulligan, 
2 Conn. Cir. 672, 205 A.2d 186, 82 B.L.J. 
456. 


Georgia (1965) Widow of borrower can- 
not enjoin sale of property on ground 
that credit life insurance due on death of 
borrower has not been paid by lender 
savings and loan association. This is not 
a cause of action on an insurance policy 
since a savings and loan association must 
be assumed not to be an insurance com- 
pany. Christian v. Carrollton Federal Sav. 
& Loan Assn. 143 S.E.2d 391, 82 B.L.J. 
1019. 


Tennessee (1965) A bank borrower follow- 
ing a heart attack borrowed additional 
funds from the bank and asked for in- 
surance on the loan. The bank officer 
never asked the borrower about his health 
but issued the credit life insurance policy 
as agent for the insurance company. The 
policy provided that the insured must be 
in sound health when the policy was is- 
sued. The borrower died two days later. 
The policy was held effective and the fail- 
ure of the bank officer as agent to inquire 
into the borrower's health was a waiver 
or estoppel. Vulcan Life & Accident Ins. 
Co. v. Segars, 391 S.W.2d 393, 82 B.L.J. 
1010. 
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INTEREST 


$740. Construction and validity of 
interest clause. 

New York (1965) Where a note bears a 

514% interest rate, it is proper to collect 

6%, the legal rate, after default. First 

Trust & Deposit Co. v. Conde Hardware 

Co., $.Ct., 82 B.L.J. 866. 


LABOR LAWS 


$764. Application to banks. 

U.S. District Court, W. D. Oklahoma 
(1965) The Federal Fair Labor Standards 
Act cannot be applied to operation by a 
bank of buildings, 20% of which served 
as bank quarters and the balance as busi- 
ness rental space. Although the bank 
owned the buildings, operation was by a 
subsidiary and was to be regarded as sep- 
arate from banking activities. Wirtz v. 
First Nat. Bank & Trust Co., 239 F.Supp. 
613, 82 B.L.J. 605. 


National Labor Relations Board (1965) 
A national bank with 27 branches having 
a supply department at a separate loca- 
tion to perform printing and supply func- 
tions for the bank, and having 13 em- 
ployees, none of whom is interchanged 
with employees in other departments, 
must bargain collectively with a labor 
union claiming to represent the supply de- 
partment employees as a separate unit. 
Central Valley Nat. Bank v. Northern 
Calif. Dist. Council, 1544 NLRB No. 80, 
Case No. 20-RC-6336, 82 B.L.J. 901. 


LETTERS OF CREDIT 


§766. Letters of Credit. 

“Letters of Credit: U.C.C. Article 5 and 
the Uniform Customs and Practice,” ar- 
ticle by Carl W. Funk, explains letters of 
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credit in the light of U.C.C. Article 5 and 
the Uniform Customs and Practice for 
Commercial Documentary Credits (1962 
Revision) fixed by the International Cham- 
ber of Commerce Brochure No. 222, both 
of which are largely set forth in the foot- 
notes (Part I). 82 B.L.J. 1035. 


LIEN AND SET-OFF 


Bank's Lien or Right of Set-Off 
Against Depositor 


§771. Lien and set-off in general. 


New York (1965) A bank having the ac- 
count of a public contractor and also 
holding notes of the contractor may set 
off the deposit against the notes and is 
a “purchaser for value.” This is so even 
though the bank knew the contractor was 
in financial trouble. The bank does not 
have the additional duty of inquiring as 
to whether there are unpaid claims of 
suppliers and subcontractors before mak- 
ing the set-off. Utica Sheet Metal Corp. 
v. Schecter Corp., S.Ct., Spec. Term, 262 
N.Y.S.2d 583, 82 B.L.J. 1021. 

$785. Deposit of money belonging to 
another. 

U.S. District Court, E.D. Pennsylvania 
(1964) A seller sold a boat under a con- 
ditional sales contract which was not filed 
under the Uniform Commercial Code. 
Later the buyer resold the boat and de- 
posited the sales proceeds in a bank. The 
bank attempted to set off the deposit in- 
cluding the proceeds to satisfy buyer's 
indebtedness to the bank. The Pennsyl- 
vania rule is that no set-off is permitted 
on identifiable funds of a third party, even 
where the bank has no notice of the third 
party's interest. It was held that non-filing 
by the seller did not affect his rights 
against the buyer and the bank was not 
a person entitled to filing protection under 
the UCC. Rodi Boat Co. v. Provident 
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Tradesmens Bank & Trust Co., 236 F. 
Supp. 935, affd without opinion. 339 
F.2d 259, 82 B.L.J. 548. 


Colorado (1965) Where prime contractor 
required receipted bill from subcontrac- 
tor’s supplier before paying amount due 
subcontractor, and latter obtained re- 
ceipted bill from supplier upon promise 
to put prime contractor’s payment in 
checking account, and where bank set off 
checking account to pay indebtedness due 
from subcontractor to bank, the supplier 
had no clairn against the bank and the 
set-off was proper. Ehrsam & Sons v. 
Guaranty Bank & Trust Co., 404 P.2d 844. 
82 B.L.J. 979. 


Nevada (1965) A lessee of farm land 
agreed to pay as rent 10% of the crop 
proceeds. The lessee also borrowed from 
a bank and had an overdraft in his check- 
ing account. The bank applied crop pro- 
ceeds deposited in the account to cover 
the overdraft, close the account and pay 
off part of the loan. Knowledge by the 


- bank that the deposited funds came from 


crop proceeds on leased land was not 
enough to invalidate the set-off, but the 
bank was not entitled to set off after the 
lessor had notified the bank that he had 
an interest in the account. Cooper v. 
Nevada Bank of Commerce, 403 P.2d 198, 
82 B.L.J. 989. 


§790. Paper held by the bank for col- 
lection. 


Ohio (1963) Payment on certain checks 
deposited in bank for collection on blank 
indorsement was stopped and checks were 
charged back against depositor’s account. 
A few days later, there was a deficiency 
in the account because of dishonor of 
other deposit items. The bank may re- 
cover on the checks from the drawer who 
had stopped payment, since the bank had 
a “banker's lien” on the checks them- 
selves, was a holder of the checks, and 
since the checks were not extinguished 
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when the bank charged them back. Scioto 
Bank v. Columbus Union Stock Yards, 
Ohio App., 201 N.E.2d 297, 82 B.LJ. 343. 


§794. Joint notes and deposits. 


New York (1965) Sidney Sandler had a 
joint account with his wife. He drew a 
check on an account in another bank in 
favor of another depositor in the first 
bank. The second bank returned the 
check on notice of Sidney Sandler's death. 
The first bank had permitted the payee 
to withdraw the proceeds and thus be- 
came a holder for value (UCC § 4-201 
cited, although probably not appiicable). 
It was held that the first bank had no right 
to set the check amount off against the 
joint account if it were the individual 
property of the surviving wife but might 
set the amount off against so much of the 
account as belongs to the husband's estate. 
Sandler v. United Industrial Bank, App. 
Div. 2d Dept., 256 N.Y.S.2d 442, 82 B.L.]J. 
644. 


GENERAL LIENS 


§821.1 Liens in general. 


California (1964) A savings and loan as- 
sociation agreed to make construction 
loans on behalf of landowners and to dis- 
burse the funds in progress payments. 
Four out of five progress payments were 
made to contractor, who then abandoned 
the construction. Certain materialmen 
filed bonded stop-notice claims in accord- 
ance with statute and were held entitled 
to allowance of such claims from undis- 
bursed funds of savings and loan associa- 
tion, even though such funds were not 
due the landowners. But certain other 
claimants under mechanics liens were not 
entitled to payment. A-1 Door and Ma- 
terials Co. v. Fresno Guarantee Sav. & 
Loan Assn., 40 Cal. Rptr. 85, 394 P.2d 829, 
82 B.L.J. 82. 
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Georgia (1964) Although no indication of 
lien of finance company was noted on cer- 
tificate of title, such non-compliance with 
law would not defeat rights of finance 
company where dealer taking car on 
trade-in had notice of the lien. But under 
the facts, evidence showed there was no 
actual notice of the lien. Franklin Fi- 
nance Co. v. Strother Ford, Inc., Ga. App., 
138 S.E.2d 679, 82 B.L.J. 362. 


§821.2. Priority of liens. 

New York (1964) A judgment creditor is- 
sued execution to the sheriff. The latter 
levied on the judgment debtor's property 
except for certain automobiles. It was not 
clear from the facts whether the attorney 
for the judgment creditor had instructed 
the sheriff not to include the automobiles 
in the levy. In any event, the automobiles 
were mortgaged to a bank but the chattel 
mortgages thereon were not filed. It was 
held that the automobiles had been re- 
leased from the judgment creditor’s lien 
and that the chattel mortgage was good 
against the judgment creditor. Ruppert 
v. Community Nat. Bank, App. Div., Ist 
Dept., 254 N.Y.S.2d 341, 82 B.L.J. 458. 


§821.5. Tax liens. 

U.S. Court of Appeals, 9th Cir. (1965) No- 
tices of Federal tax lien were recorded in 
1955 and January, 1958. A bank made 
various loans to taxpayer starting March, 
1958. Certain deposits to the taxpayer's 
account were made prior to August 27, 
1959 when a notice of tax levy was served 
on the bank. The next day, the bank 
credited the taxpayer’s deposit to the bank 
loans. The Federal tax lien prevails over 
the claim of the bank to the deposit. Bank 
of America v. U.S., 345 F.2d 624, 82 B.L.]. 
834. 


U.S. District Court, Montana (1965) A 
Federal tax lien has priority over attor- 
ney’s fees in connection with mortgage 
foreclosure, even though a Montana stat- 
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ute makes such attorney’s fees a part of 
the costs allowable to the foreclosing 
mortgagee. The reason is that the amount 
of such fees was uncertain at the time the 
tax lien arose. First National Bank v. Til- 
zey, 238 F.Supp. 750, 82 B.L.J. 738. 


U.S. District Court, New Hampshire 
(1964) A Federal tax lien against a mort- 
gagor corporation does not have priority 
as against the principal stockholder who 
had signed the note as co-maker. The 
principal stockholder intended payments 
made on the note to operate as assign- 
ments of rights of the mortgagee. Such 
rights prevailed over the Federal tax lien 
which was filed after the mortgage had 
been originally filed. U.S. v. Boston & 
Berlin Trans. Co., 237 F.Supp. 1004, 82 
B.L.J. 738. 


U.S. District Court, W. D. North Carolina 
(1965) A Federal tax lien cannot prevail 
with respect to the rights of a buyer of 
an automobile on a conditional sales con- 
tract, since under North Carolina law 
there is no property to which the tax lien 
might attach. That is so even where the 
conditional sales contract was not filed. 
General Motors Acceptance Corp. v. Wall, 
239 F.Supp. 433, 82 B.L.J. 519. 


U.S. District Court, New Hampshire 
(1964) A Federal tax lien which attached 
after a conditional sales agreement was 
executed does not have priority over the 
security interest even though the latter 
was not filed under New Hampshire UCC. 
Federal and not state law governs such 
priority and the security interest was good 
between the parties under New Hamp- 
shire UCC § 9-201. UCC § 9-301 which 
gives priority to a lien creditor over an 
unperfected security interest was not 
cited by the court. U.S. v. Lebanon Wool- 
en Mills Corp., 241 F.Supp. 393, 82 B.L.J. 
875. 


Florida (1964) Where sale of automobiles 
subject to trust receipts failed to produce 
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enough to satisfy indebtedness to bank 
which made trust receipt loans, the bank 
may not have balance of debt paid from 
general assets of dissolved borrower 
ahead of a tax claim filed by the United 
States. In re Nash Miami Motors, Inc., 
Fla. App., 169 So.2d 491, 82 B.L.J. 362. 


New Jersey (1964) In a foreclosure pro- 
ceeding involving a real estate mortgage, 
the court was asked to allow counsel fees 
in amount set by statute. Such counsel 
fees do not have priority over filed Fed- 
eral tax lien, since the amount of such 
counsel fees could not be determined un- 
til after the Federal tax lien was filed. 
Camptown Sav. & Loan Assn. v. U.S., 85 
N.J.Super. 18, 203 A.2d 529, 82 B.L.J. 83. 


New York (1965) A bank made certain 
loans on the cash surrender value of life 
insurance policies. A notice of Federal 
tax lien was filed in the country where 
the insured resided. Several additional 
loans were made on life insurance poli- 
cies. It was held that the government did 
not have priority since the insurance poli- 
cies were in a different county and there 
had been no filing in that county. Bank- 
ers Trust Co. v. Equitable Life Assur. 
Society, App. Div. lst Dept., 257 N.Y.S.2d 
502, 82 B.L.J. 829. 


North Carolina (1964) Bank assignee un- 
der a conditional sales contract which was 
not filed, has no claim under insurance 
policy covering losses from failure to re- 
cord instruments acquired in ordinary 
course, where loss was not from failure 
to file but from failure of bank to assert 
its rights against United States which had 
seized the property purchased under the 
conditional sales contract under a filed 
Federal tax lien. The Federal tax lien 
could not operate on property purchased 
under conditional sale even where con- 
ditional sale was not filed, as sale was sub- 
sequent to filing of Federal tax lien. 
Planters Nat. Bank v. South Carolina Ins. 
Co., 138 $.E.2d 812, 82 B.L.J. 514. 


LOAN AND DISCOUNT 


§823. Excessive loans. 

Colorado (1965) Where a bank obtained 
notes in excess of its legal lending limits 
and transferred them to another bank, 
giving a guaranty, the first bank was not 
liable for the excess. Dove Creek State 
Bank v. Lawrence Warehouse Co., 402 
P.2d 369, 82 B.L.J. 1000. 


MAKERS 


§832. Liability of maker — Joint makers. 


Washington (1964) Several individuals 
signed as joint makers a note made by a 
corporation. One individual maker sought 
contribution from another joint maker. It 
was held that contribution is allowable 
where first joint maker had paid more 
than his share. Lyons v. McNaughton, 396 
P.2d 885, 82 B.L.J. 269. 


MONEY 


§857. Gold clause decisions. 

U.S. Court of Appeals, 9th Cir. (1965) The 
power of the President to regulate trans- 
actions in gold still exists even though 
the banking emergency declared in 1933 
no longer exists, since there have been 
subsequently declared national emergen- 
cies arising from war conditions and the 
Communist problem. Pike v. U.S., 340 
F.2d 487, 82 B.L.J. 642. 


MORTGAGES 


Chattel Mortgages 


§862. Chattel mortgages generally. 
North Carolina (1964) Where a bank and 
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finance company both loaned to auto 
dealer on chattel mortgages on the same 
12 used cars and neither filed, the bank 
which took possession of the cars pre- 
vailed over the finance company which 
did nothing to perfect its lien. Wachovia 
Bank & Trust Co. v. Wayne Finance Co., 
138 S.E.2d 481, 82 B.L.J. 601. 


§863. Acknowledgment and execution. 


U.S. Court of Appeal, 9th Cir. (1965) 
Where a California filing statute appli- 
cable to chattel mortgages requires that a 
chattel mortgage be acknowledged before 
filing, the failure to acknowledge a chat- 
tel mortgage before filing invalidates it 
as against the mortgagor’s trustee in 
bankruptcy. Martin v. Crocker-Citizens 
Nat. Bank, 349 F.2d 580, 82 B.L.J. 993. 


§866. Effect of filing. 


Towa (1964) A chattel mortgage lien was 
properly indorsed on a certificate of title 
to an automobile in Texas. Somehow 
subsequent certificates of title not show- 
ing the lien were successively obtained on 
the automobile in Alabama, Oklahoma 
and Iowa. It was held that the holder of 
the chattel mortgage prevailed against 
the claim of a bona fide purchaser in 
Iowa. Merchants & Farmers Bank v. Ros- 
dail, 131 N.W.2d 786, 82 B.L.J. 550. 


Florida (1964) A chattel mortgage covered 
all goods, chattels, fixtures, furnishings, 
stock in trade, together with a certain 
trade name of a business located at a 
named address. Even though filed first in 
time, the mortgage cannot prevail as to 
certain equipment sold and delivered to 
the chattel mortgagor by a third person 
under a “retain title” contract. Zacharia 
v. Abrams, Fla. App., 164 So.2d 837, 82 
B.L.J. 927. 


$870. Place of filing. 
U.S. Court of Appeals, 10th Cir. (1964) 
Where the correct place of filing was 
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Kimball County, and the security instru- 
ment was addressed to “County Clerk, 
Banner County, Kimball, Nebraska” and 
later returned by the County Clerk of 
Banner County, and then sent back to the 
County Clerk of Kimball County but not 
received within 21 days of execution, the 
security interest on certain diesel engines, 
the subject of the credit, failed and there 
was a transfer for or on account of an 
antecedent debt within the terms of the 
Bankruptcy Act. Tyrrell v. Dobbs Invest- 
ment Co., 337 F.2d 761, 82 B.L.J. 595. 


$872. Sufficiency of filing. 


U.S. Court of Appeals, 10th Cir. (1965) 
While Colorado law provides for filing of 
a chattel mortgage, the filing of a chattel 
mortgage on automobile in the wrong 
county is immaterial. Mortgagee’s lien is 
perfected since there was notation on cer- 
tificate of title and that is all that is neces- 
sary. Loye v. Denver United States Nat. 
Bank, 341 F.2d 402, 82 B.L.J. 444. 


§873. Description of mortgaged 
property. 

Florida (1964) A chattel mortgage cover- 
ed all goods, chattels, fixtures, furnishings, 
stock in trade, together with a certain 
trade name of a business located at a 
named address. Even though filed first in 
time, the mortgage cannot prevail as to 
certain equipment sold and delivered to 
the chattel mortgagor by a third person 
under a “retain title” contract. Zacharia 
v. Abrams, Fla. App., 164 So.2d 837, 82 
B.L.J. 927. 


$882. Property covered. 


Idaho (1964) A chattel mortgage on the 
business, fixtures, good will, inventory and 
lease of a bar which was filed can also 
cover the liquor license of the establish- 
ment. Schieche v. Pasco, 395 P.2d 671, 
82 B.L.J. 267. 
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§884. Sale of mortgaged property. 
Michigan (1964) Lender to a boat dealer 
took a chattel mortgage on a boat. The 
dealer then sold the boat and took from 
the buyer a second chattel mortgage 
which was assigned to a bank. The first 
lender filed its chattel mortgage within 
10 days of execution, as required by law 
which permitted a mortgage so filed to 
date back to time of execution. The filing, 
however, was after the sale and the buyer 
was an innocent purchaser for value. It 
was held, after bankruptcy of the dealer, 
that the first lender could not impose a 
trust on proceeds of the second chattel 
mortgage, which the boat buyer paid the 
bank. Mobile Credit Corp. v. Manufac- 
turers Nat. Bank, 129 N.W.2d 849, 82 
B.L.J. 84. 


New York (1964) Notes were executed and 
a chattel mortgage was taken on a herd 
of cattle. The chattel mortgagee consent- 
ed to a waiver of the mortgagee’s lien on 
the proceeds of sale, except for payment 
of the notes secured and the mortgagee 
could not obtain the excess proceeds to 
satisfy other indebtedness. In re Younger’s 
Estate, Surrogate, 252 N.Y.S.2d 239, 82 
B.L.J. 84. 


REAL ESTATE MORTGAGES 


$887. Real estate mortgages generally. 
Arkansas (1965) A property owner obtain- 
ed a loan to finance some construction on 
his property. The lender directly disburs- 
ed the loan proceeds to the contractor 
who was to do the work but the latter 
absconded with only about one third of 
the job done. The lender was required 
to bear the loss on the ground that it had 
not used due diligence in disbursing the 
loan proceeds. Speights v. Arkansas Sav. 
& Loan Assn., 393 $.W.2d 228, 82 B.L.J. 
959. 


NATIONAL BANKS 


§900. State control of national banks. 
U.S. Court of Appeals, 5th Cir. (1965) A 
state bank supervisor may properly sue 
to prevent establishment by a national 
bank of a drive-in facility which is unlaw- 
ful under state law, since Federal law 
prohibits branches by national banks 
where such branches are not allowed 
state banks under state law. Jackson v. 
First Nat. Bank, 349 F.2d 71, 82 B.L.J. 
1065. 


New York (1965) A national bank located 
in Connecticut is a moneyed corporation 
and is therefore exempt from the New 
York statute prohibiting suit in a New 
York court by a foreign corporation doing 
business in the state but not qualified to 
do business. Moreover, the New York 
statute cannot in any event apply to a 
national bank which is chartered by Fed- 
eral law. State National Bank v. Laura, 
Co. Ct., 256 N.Y.S.2d 1004, 82 B.L.J. 709. 


$928. Action against national bank 
— Action in foreign state. 


U.S. District Court, Nebraska (1964) An 
insurance company was sued in Federal 
court in Oklahoma under performance 
bond relating to work of insured sub- 
contractor done in Nebraska. A national 
bank in Colorado was co-obligee of bond. 
Insurance company brought declaratory 
action in Federal court in Nebraska 
against prime contractor in whose favor 
bond ran and against the national bank 
located in Colorado. It was held that the 
action might not lie in Nebraska Federal 
court and that national bank in Colorado 
might not be sued in Nebraska Federal 
court. National Union Fire Ins. Co. v. 
Lippert Bros., Inc., 233 F.Supp. 650, 82 
B.L.J. 175. 
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Michigan (1963) A national bank located 
in Michigan in acquiring notes, which 
specified the law of Nebraska as govern- 
ing, did not waive its immunity from suit 
in Nebraska. Biair v. Michigan National 
Bank, 124 N.W.2d 926, 82 B.L.J. 927. 


Minnesota (1964) A Michigan husband 
and wife were both killed in an automo- 
bile accident in Minnesota. The trustee 
of the wife’s estate sued the administrator 
of the husband’s estate, a national bank 
located in Michigan, in the Minnesota 
courts for wrongful death, under the “non- 
resident motorist” law, the deceased hus- 
band having been driving the car at the 
time of the accident. It was held that the 
national bank had, by inaction and by 
taking certain steps in the Minnesota pro- 
ceedings, waived its Federal immunity to 
suit in Minnesota. Solum v. Farmers & 
Merchants Nat. Bank, 131 N.W.2d 231, 82 
B.L.J. 363. 


New York (1964) A national bank in Penn- 
sylvania may not be sued in a New York 
court under a cause of action that occured 
against a state bank in Pennsylvania 
which subsequently merged into the na- 
tional bank under the charter of the 
latter. National Commercial Bank & Trust 
Co. v. Commonwealth Bank & Trust Co., 
S. Ct., Spec. Term, 252 N.Y.S.2d 512, 82 
B.L.J. 84. 


New York (1965) A national bank located 
in Connecticut may not be held in con- 
tempt by a New York state court since the 
bank can be sued only in the state where 
it is located. The fact that the bank pur- 
chased installment paper from a New 
York automobile dealer executed by New 
York residents and the fact that the bank 
has sued in the New York courts in un- 
related cases does not constitute a waiver 
of immunity to suit in New York. Sulil 
Realty Corp. v. Rye Motors, Inc., Co. Ct., 
257 N.Y.S.2d 111, 82 B.L.J. 711. 
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NEGLIGENCE 


$930. Liability for negligence. 
Oklahoma (1965) A bank is not liable for 
negligence in failing to install handrail 
on steps outside front door where cus- 
tomer leaving bank who had just gone 
outside front door and was holding onto 
outside brace bar on door was injured 
when second customer opened door caus- 
ing first customer to fall. A bank is liable 
for personal injuries to its customers in 
the same manner as any commercial store. 
Reed v. First Nat. Bank, 405 P.2d 10, 82 
B.L.J. 885. 


NEGOTIABILITY 


$936. Stipulations in general not 
affecting negotiability. 

New York (1964) Insertion on a draft of 
the words “upon acceptance” does not 
make instrument conditional, since pre- 
sentment for acceptance may be required 
for any check or draft. Therefore, since 
the holder took without notice of any de- 
fect, he is holder in due course. Merson 
v. Sun Ins. Co., Civil Ct., 253 N.Y.S.2d 51, 
82 B.L.J. 176. 


$942. Instruments referring to contract. 


Ohio (1964) Where the reverse side of a 
note has a clause subjecting it to certain 
conditions in a letter, the note and sep- 
arate agreement should be read together. 
In re Robbins’ Estate, Ohio Probate, 200 
N.E.2d 735, 82 B.L.J. 84. 


NOTARIES 


$1000. Liability of notary for damages. 

Mississippi (1965) A notary executed an 
acknowledgment certificate stating that a 
certain person had personally appeared 
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before him and had acknowledged sign- 
ing a conditional sale contract. In fact, 
there was no personal appearance before 
the notary and he executed the acknowl- 
edgment at the request of a third person. 
The signature which the notary acknowl- 
edged was a forgery. The result was that 
a creditor who had requested that the 
person whose signature was forged be an 
obligor on a conditional sale contract was 
unable to collect on the conditional sale. 
The notary and the notary’s surety were 
held liable for the creditor’s loss. Thomas 
v. State for use of Thorp Fin. Corp., 171 
So.2d 303, 82 B.L.J. 643. 


§1001. Liability of bank for notary’s act. 
New Jersey (1965) The assistant cashier 
of a bank took as notary an acknowledg- 
ment in connection with a transaction in 
which the bank was not involved. The 
notarial action was done as an accom- 
modation and the bank received no notari- 
al fee. The signature acknowledged by 
the notary was claimed to be a forgery. 
While the bank might be liable where 
the notarial act was performed for the 
bank, there is no liability in this instance 
where the act was a non-bank act done 
as an accommodation. Commercial Union 
Ins. Co. v. Bert Thomas-Aiken Const. Co., 
87 N.J. Super. 287, 209 A.2d 155, 82 B.L.J. 
829. 


NOTICE OF DISHONOR 


§1046. Failure to give notice excused. 


Iowa (1964) Where a bank regularly 
handled drafts on a non-bank drawee 
which were “payable through” the bank 
on printed forms naming the bank in such 
capacity, the bank was regarded as a 
payor bank and not a collecting bank for 
purpose of notice of dishonor require- 
ments. The deferred posting statute ap- 


plied and not the statute applicable to 
collecting banks and excusing notice of 
dishonor in some instances. The bank is 
thus liable to the payee of the drafts for 
failure to give notice of dishonor but is 
entitled to assignment of the claim against 
the insolvent non-bank drawee. Roth v. 
Sac City State Bank, 131 N.W.2d 250, 82 
B.L.J. 494. 


OFFICERS AND EMPLOYEES OF BANKS 


§1077. Liability of bank for acts of 


officers or employees. 

U.S. District Court, N.D. Illinois (1965) 
Where an employee knowingly approved 
loans under circumstances in violation of 
F.H.A. regulations, the bank is neverthe- 
less responsible. United States v. Fox 
Lake State Bank, 240 F.Supp. 740, 82 
B.L.J. 925. 


§1131. Liability of bank for act of teller. 
U.S. Court of Appeals, 6th Cir. (1964) 
Bank entitled to new trial on malicious 
prosecution action instituted by teller 
based on alleged act of customer of cash- 
ing check twice. The prosecution had re- 
sulted in a criminal trial at which the 
customer was found not guilty. Neverthe- 
less, at the malicious prosecution action, 
the bank is entitled to have the guilt or 
innocence of the customer considered. 
Sessoms v. Union Savings & Trust Co., 
338 F.2d 752, rehearing denied, 342 F.2d 
751, 82 B.L.J. 417. 


OVERDRAFTS 


§1147. Rights of bank against depositor 
where account overdrawn. 

Florida (1965) Where a check was depos- 

ited by a customer of a bank and the bank 
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permitted the customer to withdraw most 
of the proceeds pending collection, and 
where the check was not paid by the 
drawee bank, the depositary bank may 
recover from its customer on an overdraft. 
The bank does not have to. sue on the 
dishonored check. Florida-Patsand Corp. 
v. Central Bank & Trust Co., Fla. App., 
177 So.2d 533, 82 B.L.J. 1020. 


PAYEE 


$1206. Joint payees. 
Ohio (1965) Where a note is payable to 
husband or wife, it is presumed that hus- 
band intended wife to half a half interest. 
Parker v. Parker, Ohio Probate, 203 N.E. 
2d 513, 82 B.L.J. 458. 


PAYMENT 
$1208. Payment in general. 


California (1965) A bank carrying the ac- 
count of a nonresident paid the amount, 
after the depositor’s death, to an executor 
appointed under the laws of the state 
where the depositor had lived. A special 
administrator appointed in California, 
where the bank was located, was permit- 
ted to recover the payment on the ground 
that it was made without complying with 
California law governing payment to a 
foreign executor. Robertson v. United 
States Nat. Bank, Cal. App., 44 Cal. Rptr. 
871, 82 B.L.J. 834. 


Iowa (1964) Possession of a note by the 
maker prior to maturity raises no pre- 
sumption that the note has been paid. 
Hamilton v. Bethel, 131 N.W.2d 445, 82 
B.L.J. 363. 


§1255. Agreement to honor checks. 
Louisiana (1964) A check was presented 


to the drawee bank. At the time, the ac- 
count was overdrawn and, in addition, 
the bank had made loans to the depositor 
taking assignment of proceeds of a cer- 
tain contract. The bank agreed to hold 
the check for collection when funds be- 
came available in the account and the 
payee was informed of the assignment. 
Later the bank received a payment on the 
assigned contract which the bank applied 
to extinguish the overdraft and in part 
payment of loans to the depositor-drawer. 
The bank was held not liable on the 
check since it had not accepted it or 
agreed to pay it except from money in 
the account. The proceeds of the assign- 
ed contract were not money in the ac- 
count. Dauzat v. Simmesport State Bank, 
La. App., 167 So.2d 681, 82 B.L.J. 435. 


PLEADING 


§1268. Answer and bill of particulars. 
Georgia (1964) Where holder sued on note 
and maker merely denied he was indebted 
to holder in his answer and stated that 
automobile which was the consideration 
for the note had been repossessed, the 
answer is insufficient. Terry v. Associates 
Discount Corp., Ga. App., 138 S.E.2d 922, 
82 B.L.J. 456. 


PLEDGE AND COLLATERAL 


§1269. Pledge and collateral in general. 
“Foreclosure on Pledged Stock as Impair- 
ing Rights to Other Collateral”, article by 
Saul Hahn, discusses the effect of fore- 
closure on pledged stock on the right of 
the lender to realize on other collateral. 
82 B.L.J. 483. 


New York (1965) A claim was made 
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against a bank for negligence in that the 
bank breached a duty owed certain per- 
sons by accepting forged signatures of 
such persons on securities pledged with 
the bank on loans made to another person. 
There is no showing of any duty breach- 
ed by the bank and the bank’s duty was 
merely one of care. Gesell v. First Na- 
tional City Bank, App. Div. 1st Dept., 260 
N.Y.S.2d 581, 82 B.L.J. 1075. 


$1284. Sale of collateral. 


New York (1965) A bank holding collat- 
eral for a loan is authorized but not re- 
quired to sell it upon default. The bank 
may sue on the obligation without selling 
the collateral. First Trust & Deposit Co. 
v. Conde Hardware Co., S. Ct., 82 B.L.J. 
866. 


SALES 


$1357. Contracts of sale. 


Massachusetts (1965) Issuer of credit cards 
which enable holders to make credit pur- 
chases at various stores does not violate 
small loan statutes regulating licensed 
lenders. Such an arrangement is time 
sales financing. Uni-Serve Corp. v. Com- 
missioner, 207 N.E.2d 906, 82 B.L.J. 926. 


$1357.5. Conditional sales contracts. 

U.S. Court of Appeals, 2nd Cir. (1965) A 
conditional seller of equipment mailed 
the conditional sales contract plus the fil- 
ing fee to the county clerk of a county in 
New York State. The conditional seller 
had the contract notarized in Michigan. 
The county clerk returned the contract 
without filing for a notarial certificate 
from the county clerk of seller’s place of 
business in Michigan. Such return was 
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erroneous; New York law required no 
such notarial certificate. It was held that 
the conditional seller had filed when the 
contract was received by the filing officer 
and the latter's erroneous return did not 
void the filing. Ex-Cello Corp. v. Oneida 
Nat. Bank & Trust Co., 342 F.2d 294, 82 
B.L.J. 444. 


Florida (1965) Where a conditional sales 
contract was incorrectly filled out to call 
for too low payments and a bank officer 
changed the figures and then, on objec- 
tion of the buyer, had a new contract 
signed in blank which was filled in at a 
figure to which the buyer did not agree, 
the bank was not entitled to repossess 
the car which was the subject of the 
transaction. Southside Atlantic Bank v. 
Lewis, Fla. App., 174 So.2d 470, 82 B.L.J. 
735. 


§$1357.6. Title retention contracts. 
Massachusetts (1964) Under Uniform 
Commercial Code § 2-326, goods deliver- 
ed by a manufacturer to a wholesaler on 
consignment for results, title retained by 
the manufacturer, are subject to claims of 
the wholesaler’s creditors over claims by 
the manufacture. General Electric Co. v. 
Pettingell Supply Co., 199 N.E.2d 326, 82 
B.L.J. 62. 


§1357.7. Retail installment sales. 


Massachusetts (1965) Where a buyer un- 
der a retail installment sales contract pre- 
pays during a month but before the end 
of the period of the time payments, the 
statutory refund required includes the 
periodic time balance at the end of the 
month or period in which prepayment is 
made. Exemption from the licensing re- 
quirements of the retail installment sales 
statute of banks does not make the statute 
unconstitutional. Pioneer Credit Corp. v. 
Commissioner, 207 N.E.2d 51, 81 B.L.J. 
523. 
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SAVINGS AND LOAN ASSOCIATIONS 


§1358.2. In general. 

Maryland (1965) Although Federal law 
protects veterans’ benefits from attach- 
ment, levy or seizure, that law does not 
require insolvent savings and loan asso- 
ciation in receivership to give preference 
to veteran where account consists of vet- 
erans’ benefits. Smolin v. First Fidelity 
Sav. & Loan Assn., 209 A.2d 546, 82 
B.LJ. 828. 


Maryland (1965) A free shareholder in a 
savings and loan association borrowed on 
her shares. After the association became 
insolvent, it was held that the shareholder 
may set off shares or investments against 
amounts due on loan. Wolf v. Crystal, 209 
A.2d 520, 82 B.L.J. 924. 


Maryland (1965) Where certain savers in 
savings and loan association withdrew 
funds received checks from association 
before association went into receivership, 
the savers have no priority over other 
shareholders. Wyman v. McKeever, 210 
A.2d 537, 82 B.L.J. 926. 


Massachusetts (1964) Conversion of co- 
operative bank to Federal savings and 
loan charter will benefit the institution, 
its customers and potential customers and 
loss of the institution to the cooperative 
banking system will make little difference, 
in view of its relatively small size. Evi- 
dence supports approval of regulatory 
board of conversion. Massachusetts Co- 
operative Bank League v. Board of Bank 
Incorporation, 202 N.E.2d 598, 82 B.L.J. 
606. 


Minnesota (1965) A savings and loan as- 
sociation may open a branch in an adjoin- 
ing county even though there is no branch 
statute. The court based its decision on 
a statute permitting savings and loan as- 
sociations to conduct business in counties 
immediately contiguous to the “principal 
place of business.” Austin Savings & Loan 


Assn. v. First Nat. Bank, 133 N.W.2d 505, 
82 B.L.J. 434. 


New Jersey (1965) There was no real evi- 
dence that the operation by a savings and 
loan association of a branch office at a 
certain location had reasonable promise 
of success. The successful operation by 
the association elsewhere is not adequate 
to show prospects of success at a new lo- 
cation. First Savings & Loan Assn. v. 
Howell, 87 N.J. Super. 318, 209 A.2d 343, 
82 B.L.J. 829. 


New York (1965) A contractor with a mu- 
nicipality assigned its savings and loan 
account to the surety company which had 
posted bond for performance. The sav- 
ings and loan association was notified of 
the assignment but took no action. Later, 
another creditor of the contractor served 
an execution on the savings and loan as- 
sociation and obtained the account with- 
out contest. The surety then sought the 
amount of the account. It was held that 
the assignment to the surety was valid 
notwithstanding alleged noncompliance 
with the rules of the savings and loan 
association concerning membership re- 
quirements. Continental Casualty Co. v. 
Metropolitan Sav. & Loan Assn., Civil Ct. 
259, N.Y.S.2d 612, 82 B.L.J. 926. 


South Dakota (1964) Decision of Super- 
intendent of Banks denying charter for 
new savings and loan association was er- 
roneous where denial was on basis that 
munity but where evidence showed com- 
new association was not needed in com- 
munity was growing. State ex rel Dakota 
Savings & Loan Assn., v. Brosz, 131 N.W. 
2d 69, 82 B.L.J. 118. 


Texas (1964) Order of savings and itoan 
commissioner denying branch office appli- 
cation must be set aside where order not 
reasonably supported by substantial evi- 
dence. The evidence supports view that 
branch would be in the public interest 
and would serve a low income area 
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which, nevertheless, has a large potential 
for borrowing business. Gerst v. Ameri- 
can Sav. & Loan Assn., Tex. Civ. App., 
384 S.W.2d 352, 82 B.L.J. 459. 


Texas (1965) Although Savings and Loan 
Commissioner must consider public con- 
venience and advantage in connection 
with application to charter new savings 
and loan association, he must grant the 
charter application when evidence con- 
clusively required finding that public 
convenience and advantage would be 
promted by granting charter. Gerst v. 
Cain, 388 S.W.2d 168, 82 B.L.J. 741. 
§1358.3. Federal Savings and Loan 
Associations. 

U.S. District Court, S.D. Calif., C.D. 
(1964) Where a Federal savings and loan 
association is to merge into a state- 
chartered savings and loan association, 
the merger agreement may not, even at 
insistence of Federal supervisory author- 
ities, deny rights to share in surplus of 
merging association to shareholders 
whose accounts are pledged for loans or 
certain accounts exceeding $10,000. Elli- 
ott v. Federal Home Loan Bank Board, 
233 F.Supp. 578, 82 B.L.J. 175. 


New York (1965) “Depositors” in Federal 
savings and loan association are entitled 
to copy the membership list. Ochs v. 
Washington Heights Federal Savings & 
Loan Assn., App. Div., Ist Dept., 260 
N.Y.S.2d 986, 82 B.L.J. 1017. 


SAVINGS BANKS 


$1359. Powers of savings banks. 

New Jersey (1965) Statute giving savings 
banks power to receive deposits accord- 
ing to usual custom of savings banks per- 
mits them to receive demand deposits. 
Hudson County National Bank v. Provi- 
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dent Institution for Savings, 44 N.J. 282, 
208 A.2d 409, 82 B.L.J. 635, affirming 80 
N.J. Super. 339, 193 A.2d 697, 81 B.L.J. 
130. 


§1363. Savings bank held liable for 

deposit paid to party not entitled 

— Effect of by-laws and rules. 
Colorado (1964) Where savings account 
passbook had rule that no withdrawal 
would be made except by depositor or by 
person under power of attorney, a com- 
plaint that the bank permitted a tenant 
of the depositor to make an unauthorized 
withdrawal to enable the tenant to pay 
back rent to the depositor stated a cause 
of action. Rivera v. Central Bank & Trust 
Co., 395 P.2d 1i, 82 B.L.J. 78. 


$1365. Production of pass book. 

New York (1964) The court has the power 
to require a savings bank to turn over to 
the sheriff a certain savings account with- 
out complying with the bank’s rules re- 
quiring production of the passbook and 
without requiring a bond in lieu of pro- 
duction of the passbook. Dumpson v. 
Empire City Savings Bank, S.Ct., Spec. 
Term, 252 N.Y.S.2d 811, 82 B.L.J. 177. 


SIGNATURE 


§1371. Signature by agent. 

Texas (1965) Where a note was signed 
by a purported agent and the signature 
had not been authorized by the principal, 
but the principal was known to an in- 
volved and he had ratified the note by 
assuming the obligation and making pay- 
ments thereon, the principal was primar- 
ily liable on the note. Guthrie v. National 
Homes Corp., Tex. Civ. App., 387 S.W.2d 
158, 82 B.L.J. 645. 


§1373.5. Proof of signature. 
Illinois (1964) Although a handwriting ex- 
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pert testified that the signature on certain 
withdrawal slips was not that of decedent 
depositor, the jury was justified in giving 
greater weight to evidence of witnesses 
who saw decedent sign the deposit slips. 
First Nat. Bank v. Rovell, Ill. App., 201 
N.E.2d 140, 82 B.L.J. 82. 


Louisiana (1965) Where defendant was 
sued on trade acceptances and he denied 
his signature thereon but expert witness 
testified that he was of the opinion that 
the signatures on the acceptances were 
those of the defendant, the evidence sup- 
ported a finding that the defendant had 
signed such acceptances. Allied Financial 
Corp. v. Horrell, La. App., 177 So.2d 438, 
82 B.L.J. 1020. 


STATUTE OF LIMITATIONS 


§1397. Action to recover payment on 
forged instrument. 

South Carolina (1965) The statute of limi- 
tations on a depositor’s right to sue the 
bank which paid a check bearing a forged 
indorsement begins to run when the check 
bearing the forged indorsement is re- 
turned to the depositor as a cancelled 
voucher with a statement showing that 
it has been charged to his account. Citi- 
zens & Southern Nat. Bank v. State Bud- 
get & Control Board, 142 S.E.2d 874, 82 
B.L.J. 1076. 


STOCK AND STOCKHOLDERS 


§1419. Transfer and sale of stock. 

California (1965) A contract for the sale 
of bank stock over a period of time pro- 
vided that iu the event of default by the 


buyer, the buyer shall deliver the stock 
back to the seller upon certain repayment 
of money paid back to the buyer. It was 
held that this contract term does not refer 
to failure of the buyer to perform a duty 
but gives the buyer an election not to 
continue making payments. Nicholson v. 
Wade, Cal. App., 45 Cal. Rptr. 911, 82 
B.L.J. 1021. 


STOPPING PAYMENT 


$1462. Right to stop payment. 

New York (1965) A savings bank at the 
request of a depositor issued a teller’s 
check to the order of a third person, 
drawn on a commercial bank. It was held 
that under UCC § 3-802(1)(a) the under- 
lying obligation was pro tanto discharged 
by issuance of a check on which a bank 
was drawer; therefore the drawer bank 
could not stop payment on the teller’s 
check. Malphrus v. Home Savings Bank, 
Co. Ct., 254 N.Y.S.2d 980, 82 B.L.J. 247. 


SUBORDINATION AGREEMENTS 


§1476.5. Subordination agreements in 
general. 

Georgia (1965) Where a note referred to 
a subordination agreement and there was 
nothing in such agreement precluding suit 
on the note, such a suit might be brought; 
but provisions of the subordination agree- 
ment might affect collection and enforce- 
ment of judgment. Commercial Mortgage 
& Finance Corp. v. North American In- 
vestors, Inc., Ga. App., 141 S.E.2d 768, 
82 B.L.J. 828. 
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SURETIES 


§1484. Rights and liabilities of sureties 
in general. 
South Carolina (1964) Mehlman sold his 
appliance business to Brown on credit, 
taking a note and chattel mortgage. 
Later, to induce the granting of credit to 
Brown in obtaining appliances for sale, 
Mehlman executed a subordination agree- 
ment agreeing to subordinate his debt to 
that of the credit grantor and to assign 
to the credit grantor as collateral for all 
credit extended all claims of Mehlman 
against Brown. It was held that the agree- 
ment did not constitute a suretyship con- 
tract, since Mehlman did not agree to pay 


’ Brown’s debts. Therefore, since there is 


no suretyship, the agreement need not be 
strictly construed in Mehlman’s favor. 
Philco Finance Corp. v. Mehlman, 139 
S.E.2d 475, 82 B.L.J. 459. 


TAXATION 


§1503.5. Bank taxation generally. 

U.S. District Court, N.D. Ohio (1965). The 
bank may use “substituted experience” in 
computing the bad debt reserve of the 
year in which the bank was organized. 
Union Nat. Bank v. U.S., 237 F.Supp. 753, 
82 B.L.J. 817. 


$1504. Taxation of national banks. 

U.S. Court of Appeals, District of Colum- 
bia (1965) A gross income tax on national 
banks in the District of Columbia is un- 
held against a contention the tax is con- 
trary to the terms of USRS 5219, 12 USC 
§ 548 which limits the power of a state 
to tax a national bank and permits only 
a net income tax and certain other forms 
of state taxation. Such limitation does not 
apply to Congress. District of Columbia 
National Bank v. District of Columbia, 
348 F.2d 808, 82 B.L.J. 874. 
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§1505. — Real and personal property. 

California (1965) Safe deposit boxes which 
were placed in a fireproof room without 
being in any way attached to the building 
itself and which could be removed with- 
out affecting the building are personal 
property and not fixtures for tax purposes 
and are exempt from tax. United States 
Nat. Bank v. Los Angeles County, Cal. 
App., 44 Cal. Rptr. 286, 82 B.L.J. 501. 


$1522. Income tax. 

U.S. Court of Appeals, 10th Cir. (1965) A 
bank was sold for $475,000, the price of 
the bank stock. The buyer paid $375,000 
for the stock without the bank building 
and paid $33,000 to the bank for its build- 
ing carried on the books at $33,000 but 
actually worth $133,000. The bank trans- 
ferred the building to the sellers of the 
bank stock. Two days later, they trans- 
ferred the building to the buyer for $100,- 
000. The buyer then leased the building 
to the bank. Several years later, he con- 
veyed the building back to the bank for 
$133,000. The effect of the deal was that 
the buyer got $100,000 of bank assets and 
that constituted a dividend taxable to the 
buyer. Lacy v. C.LR., 341 F.2d 54, 82 
B.LJ. 642. 


U.S. Court of Claims (1965) A bank trans- 
ferred its assets to another bank on May 
20 and then went into voluntary liquida- 
tion. It was held that the bank might not 
file tax returns for the part of the year 
prior to liquidation and the other part of 
the year following liquidation and claim 
the benefit of a deduction for the District 
of Columbia gross receipts tax on one 
return and a loss carryback based on the 
same deduction on another return. Na- 
tional Metropolitan Bank v. U.S., 345 F.2d 
823, 82 B.L.J. 834. 


U.S. District Court, N. D. Illinois (1963) 
Under the formula which permits banks 
to determine bad debt deductions by 
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using a 20 year loss period for ccmputa- 
tion, a bank which was organized to suc- 
ceed a suspended bank and which even- 
tually took over the assets of the closed 
bank was permitted to combine its own 
bad debt losses with those of its predeces- 
sor during the period from 1932 to 1940 
when both banks were in simultaneous 
existence and when the predecessor bank 
was in liquidation. Pullman Trust & Sav- 
ings Bank v. U.S., 235 F.Supp. 317, 82 
B.L.J. 174. 


§1523. Stamp tax. 

Kansas (1964) Mortgage registration fees 
imposed by state law when mortgage is 
recorded may be collected on leasehold 
mortgage given in connection with con- 
struction of military housing on a military 
reservation of the United States. The law 
requiring payment of such registration 
fees applies to leasehold mortgages and 
applies where mortgagee is an out-of- 
state national bank and mortgagor is an 
out-of-state corporation. There is no tax 
on a Federal instrumentality. First Nat. 
Bank v. Lowman, 395 P.2d 313, 82 B.L.J. 
83. 


$1528. Deductions. 

“Bad Debt Deductions and Reserves for 
Banks,” article by Ben F. Durham, Jr., 
analyzes those aspects of bank income 
taxation. 82 B.L.J. 786. 


U.S. District Court, N. D. Ohio (1965) Al- 
though the I.R.S. rulings permit a bank 
in computing bad debts for addition to 
reserves to use any 20 year period since 
1927 and to use “substituie:i experience” 
of other banks if any years 272 used prior 
to organization of the taxpayer bank, a 
bank may also use “substitute experience” 
in computing bad debt losses for the year 
of its organization, since the bank had no 
bad debt losses that year but its prede- 
cessor banks had substantial losses.. Strict 
application of the I.R.S. rulings would be 


pe 


discriminatory with respect to the year 
the bank was organized. Union Nat. Bank 
v. U.S., 237 F.Supp. 753, 82 B.L.J. 360. 


U.S. District Court, W. D. South Carolina 
(1965) A bank donated some of its prop- 
erty to the highway department and also 
provided funds to pay for the land of an- 
other person so that a modern highway 
might be built to serve the area where the 
bank has its branch office. It was held 
that the bank might take a “charitable” 
tax deduction for the gift of land and 
money even though the bank itself re- 
ceived some incidental benefits from its 
own gift through the building of the high- 
way. Citizens & Southern Nat. Bank v. 
USS., 243 F.Supp. 900, 82 B.L.J. 984. 


TRANSFER WITHOUT INDORSEMENT 


$1556. Effect of transfer without 
indorsement. 

Georgia (1964) In an action on a note, 
there was no showing that the note had 
been indorsed by the payee to the holder- 
plaintiff, nor that the note had been trans- 
ferred for value without indorsement. 
Such an action, based on a note payable 
to a third party wili be dismissed where 
it does not affirmatively appear that the 
note has been transferred by indorsement 
or for value without indorsement. Uni- 
form Commercial Code § 3-201 was cited 
as authority, though not controlling the 
case which was governed by pre-Code 
law. Atlas Finance Co. v. McDonald, Ga. 
App., 137 S.E.2d 762, 82 B.L.J. 176. 


TRUST COMPANIES 


§1560. Powers and liabilities. 
“Rights of Out-of-State Banks to Act as 


| 
| 
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Fiduciary Without Qualifying to Do Busi- 
ness,” a table of state laws permitting or 
denying such rights to out-of-state banks, 
compiled by Leon Schaefler. 82 B.L.J. 
304. 


North Dakota (1965) The North Dakota 
statutes provide for separate charters of 
state banking associations and trust com- 
panies. The latter do not have power to 
receive demand deposits or conduct a 
general banking business by amending 
their articles of incorporation but they 
must comply with statutes governing 
banking associations and obtain approval 
of bank supervisory authorities. Nelson 
v. Dakota Bankers Trust Co., 132 N.W.2d 
903, 82 B.L.J. 644. 


TRUST RECEIPTS 


$1562. Trust receipts. 

U.S. District Court, E. D. Arkansas (1964) 
A bank floor planned airplanes for a deal- 
er and properly filed with the Federal 
Aviation Agency. The dealer sold an air- 
plane to a buyer, who gave a check which 
the dealer collected through the bank, but 
failed to remit to the bank as required in 
the financing. It was held that the bank 
had in effect permitted the sale and 
waived its lien, in an action by the bank 
to recover the airplane from the buyer. 
Uniform Commercial Code § 9-307, while 
not applicable, was cited as supporting 
the court’s decision. Texas Nat. Bank v. 
Aufderheide, 235 F.Supp. 599, 82 B.L.J. 
167. 


Georgia (1965) A person traded in a used 
car on a different used car. The pur- 
chased car had been floor planned by the 
dealer, so the dealer assigned the title to 
the traded-in car to the finance company. 
It was later discovered that the purchased 
car for which the other was traded in had 


been stolen. It was held that the dealer 
had been given such indication of owner- 
ship in the traded-in car that the finance 
company could substitute it as security 
and the person who had traded it in could 
not get it back from the finance company. 
Wreyford v. Peoples Loan & Fin. Corp., 
Ga. App., 141 S.E.2d 217, 82 B.L.J. 739. 


UNIFORM COMMERCIAL CODE 


§1562.5. Uniform Commercial Code 
generally 


“Developments in Banking Law — 1963- 
1964,” article by Murdock K. Goodwin, 
briefly discusses decisions during that year 
affecting banks, including those relating 
to mergers, establishment of branches, ne- 
gotiable instruments, security devices and 
the U.C.C. 82 B.L.J. 189. 


§1562.53. Article 3 — commercial paper. 
Connecticut (1965) In an action on a note, 
the court ordered a new trial because of 
improper admission of evidence that the 
maker had been convicted of liquor law 
violations. The court also noted that the 
maker had raised the defense of fraud in 
the factum, a real defense good even 
against a holder in due course. The court 
noted that such a defense would entitle 
the maker to a jury charge on the defini- 
tion of fraud in the facturn under U.C.C. 
§ 3-305(2)(c) even though the U.C.C. did 
not govern the case which arose under 
the N.I.L. It was also noted that the law 
of the place where the note was signed 
and delivered governed such question of 
fraud. Heating Accept. Corp. v. Patter- 
son, 208 A.2d 341, 82 B.L.J. 739. 


Illinois (1964) Casher of postdated check 
can be holder in due course under both 
Negotiable Instruments Law, applicable 
to the case, and Uniform Commercial 
Code. National Currency Exchange v. 
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Perkins, Ill. App., 201 N.E.2d 669, 82 
B.L.J. 347. 


Illinois (1965) Where a drawer mistakenly 
sent a check to a person with the same 
name as the intended payee and the latter 
cashed it at a bank and the drawer then 
stopped payment, the drawer was liable 
to the bank. UCC § 3-406 on negligence 
contributing to an unauthorized signature 
was applied. Park State Bank v. Arena 
Auto Auction, Inc., Ill. App., 207 N.E.2d 
158, 82 B.L.J. 894. 


Maryland (1965) Board chairman of cor- 
poration signed note of corporation after 
corporate name but did not indicate he 
signed in representative capacity. Payee 
held note for 4 years without action, prior 
to payee’s death. Payee was also stock- 
holder and director of corporation. The 
evidence supported finding that board 
chairman was not intended to be person- 
ally liable on note. This rule would apply 
under UCC if it had governed case. Lea- 
hy v. McManus, 206 A.2d 688, 82 B.L.]. 
430. 


New Mexico (1964) A seller of aluminum 
siding falsely represented that buyers 
would receive credits for introducing ad- 
ditional customers who bought siding. He 
induced buyers to sign various forms with- 
out reading them, including note and 
mortgage later transferred to finance com- 
pany. Latter is holder in due course. It 
was held that buyers had no real defense 
under U.C.C. § 3-305(2)(c) since the buy- 
ers had reasonable opportunity to obtain 
knowledge of the notes and the transac- 
tion. Burchett v. Allied Concord Finan- 
cial Corp., 396 P.2d 186, 82 B.L.J. 363. 


New York (1964) Where a person induces 
another by fraud to draw a check, the 
defense of fraud may not be set up against 
a bank which cashed the check and is a 


holder in due course, under both the 
N.LL. and the U.C.C. The only possible 
defense would be fraud in the factum, 
as where the maker signed a negotiable 
instrument in the belief that it is some 
other document. Meadow Brook Nat. 
Bank v. Rogers, Dist. Ct., 253 N.Y.S.2d 
501, 82 B.L.J. 268. 


New York (1965) A note had in lower left 
hand corner the legend “as per contract.” 
Such legend does not, under UCC § 3-105 
(1) make the promise conditional by the 
fact that the legend states “that it arises 
out of a separate agreement.” The state- 
ment “as per contract” is not the same as 
a statement “subject to contract.” Since 
the note is negotiable, the holder is a 
holder in due course, the individual in- 
dorser can be held liable even though the 
corporate maker is involved in bankruptcy 
proceedings. D’Andrea v. Feinberg, S.Ct., 
256 N.Y.S.2d 504 (1965), 82 B.L.J. 740. 


New York (1965) Where a bank paid a 
check over a stop payment order and 
affirmatively defended on ground that 
drawer suffered no loss, a triable issue of 
fact is presented preventing summary 
judgment for the drawer, since under 
UCC § 4-403 the drawer has the burden 
of proving loss resulting from such pay- 
ment. But a defense that check was void 
because given for gambling debt was 
stricken, the action is not on the check 
but under the UCC for wrongful pay- 
ment. Cicci v. Lincoln Nat. Bank & Trust 
Co., Civil Ct., 260 N.Y.S.2d 100, 82 B.L.J. 
886. 


New York (1965) Where a foreclosure ac- 
tion is brought and the defense is that the 
transaction was a pretended sale to cloak 
a usurious loan and that the transferee 
of the note knew that, the transferee is 
not a holder in due course. UCC § 3-302 
was cited in support of the above, al- 
though not applicable to the case. Mutual 
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Home Dealers Corp. v. Alves, S.Ct., App. 
Term, 258 N.Y.S.2d 786, 82 B.L.J. 830. 


Ohio (1964) Oral evidence was admissible 
to show whether note was signed in rep- 
resentative capacity. Evidence also was 
sufficient to show that note was signed 
in blank and there was question of fact 
whether note was filled in, in accordance 
with authority given. If so there was no 
alteration. See UCC § 3-407(1)(b) which 
was cited but apparently did not apply 
to case, where note was dated before ef- 
fective date of UCC. Golden Dawn 
Foods, Inc. v. Cekuta, 1 Ohio App.2d 
464, 205 N.E.2d 121, 82 B.L.J. 645. 


Pennsylvania (1964) Under Uniform Com- 
mercial Code, indorsee of dishonored 


checks who returned checks to indorser | 


without explanation and without appar- 
ently being reimbursed cannot later sue 
indorser as on lost instrument under UCC 
§ 3-804. Moreover, indorsee has no rights 
as holder in due course or any kind of 
holder where he does not have possession 
of checks. Failure to demand reimburse- 
ment within reasonable time presumed as 
seven days and failure to assert claim of 
conversion indicates no ownership rights 
in indorsee. Dluge v. Robinson, Pa. 
Super., 204 A.2d 279, 82 B.L.J. 490. 


Pennsylvania (1964) UCC § 3-112(1)(d), 
which provides that negotiability is not 
affected by a term authorizing confession 
of judgment on the instrument if it is not 
paid when due, does not charge rule of 
pre-Code law that a note with a warrant 
of attorney to confess judgment at any 
time is non-negotiable. Nevertheless, the 
note is under seal and therefore imports 
consideration. That rule is not changed 
by UCC § 3-113 which provides that an 
instrument otherwise negotiable is within 
UCC Article 3 even though it is under 
seal. Evidence does not show note was 
given under duress. Smith v. Lenchner, 
Pa. Super., 205 A.2d 626, 82 B.L.J. 552. 
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§1562.54. Article 4 — Bank deposits and 
collections. 


U.S. Court of Appeals, 10th Cir. (1964) 
Where plaintiff bank took check from de- 
faulted borrower drawn on defendant 
bank, presented check directly at defen- 
dant bank and obtained cashier’s check 
from latter, and where it was discovered 
that original check was forged, plaintiff 
bank was holder in due course of forged 
check which was in effect paid and de- 
fendant bank was obligated on its cash- 
ier's check. Uniform Commercial Code 
was applied. Citizens Bank v. National 
Bank of Commerce, 334 F.2d 257, 82 
B.L.J. 168, reversing 217 F.Supp. 193, 80 
B.L.J. 1071. 


U.S. District Court, Massachusetts (1964) 
A trustee process was served on a bank 
on August 1. On the preceding business 
day, the bank had received checks total- 
ing nearly $8,000 on -the account gar- 
nisheed. While the checks were not ma- 
chine posted that day, an officer of the 
bank had examined the checks and the 
deposit ledger, marked the amount 
against the ledger and hand stamped the 
checks with a symbol indicating the bank’s 
decision to pay the checks. It was held 
under UCC § 4-303(1)(d) that the trustee 
process came too late with respect to the 
amount of the checks. Yandell v. White 
City Amusement Park, 232 F.Supp. 582, 
82 B.L.J. 251. 


Georgia (1964) Under UCC Articles 3 & 
4, a depositary bank permitting payee to 
withdraw the proceeds of a check handled 
for collection can recover as holder and 
holder in due course from the drawer who 
stopped payment. The fact that the check 
was dated January 4, 1963 and was de- 
posited January 4, 1964 does not change 
the result. Evidence may show the latter 
as the correct date. Pazol v. Citizens Nat. 
Bank, Ga. App., 138 S.E.2d 442, 82 B.L.J. 
542. 
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Illinois (1964) A check on a payor bank 
was received by that bank and retained 
by it for some 5 days before return for 
insufficient funds. The bank had held the 
check on the assurance of the drawer that 
funds would be deposited. The drawer 
later became bankrupt. It was held that 
U.C.C. § 4-302(a) clearly made the payor 
bank liable for the amount of the item 
where it retained the item beyond its 
midnight deadline. The general measure 
of damages in U.C.C. § 4-103(5) should 
not apply to a payor bank in such circum- 
stances. The court also held that U.C.C. 
Article 4 is not unconstitutional and aban- 
doned its precedent which held the Bank 
Collection Code unconstitutional. Rock 
Island Auction Sales v. Empire Packing 
Co., 204 N.E.2d 721, 82 B.L.J. 241. 


Kentucky (1965) Where depositor’s book- 
keeper forged 17 checks over 18 month 
period and forgeries were skillful, the de- 
positor could recover only on the first 
forged check. Negligence of the depositor 
in examining his bank statements and re- 
porting the forgeries precluded recovery 
on the subsequent forgeries. U.C.C. § 4- 
406, while not applicable, supports the 
above rule. Wuest Bros., Inc. v. Liberty 
Nat. Bank & Trust Co., 38£ ». W.2d 364, 82 
B.L.J. 809. 


New York (1965) A savings bank at the re- 
quest of a depositor issued a teller’s check 
to the order of a third person, drawn on a 
commercial bank. It was held that under 
UCC § 3-802 (1)(a) the underlying obliga- 
tion was pro tanto discharged by issuance 
of a check on which a bank was drawer; 
therefore the drawer bank could not stop 
payment on the teller’s check. Malphrus 
v. Home Savings Bank, Co. Ct., 254 N.Y.S. 
2d 980, 82 B.L.J. 247. 


New York (1965) Sidney Sandler had a 
joint account with his wife. He drew a 
check on an account in another bank in 
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favor of another depositor in the first 
bank. The second bank returned the 
check on notice of Sidney Sandler’s death. 
The first bank had permitted the payee to 
withdraw the proceeds and thus became 
a holder in due course under UCC § 4-201 
(cited though probably not applicable). It 
was held that the first bank had no right 
to set the check amount off against the 
joint account if it were the individual 
property of the surviving wife but might 
set off against so much of the account as 
belonged to the husband's estate. Sand- 
ler v. United Industrial ” :~k, App. Div. 
2d Dept., 256 N.Y.S.24 - 2 B.L.J. 644. 


Ohio (1964) A check drawn for the entire 
balance of an account was received by the 
payor bank and was posted against the 
account. A restraining order issued by a 
court was then served on the bank. It was 
shown that the posting was subject to cor- 
rection if the check was found to over- 
draw the account and that all checks 
posted for the day were not cancelled 
until the posting run was completed and 
the day’s posting was in balance. It was 
held that final payment had not occurred 
under UCC § 4-213(1)(c) and the legal 
process had not “come too late” under 
UCC § 4-303(1)(d). UCC § 4-109 though 
not enacted in Ohio was cited in defining 
the process of posting as involving a de- 
cision to pay and a recording of the pay- 
ment. Gibbs v. Gerberich, 1 Ohio App.2d 
93, 203 N.E.2d 851, 82 B.L.J. 412. 


§1562.55. Article 5 — Letters of credit. 
“Letters of Credit: U.C.C. Article 5 and 
the Uniform Customs and Practice,” ar- 
ticle by Carl W. Funk, explains letters of 
credit in the light of U.C.C. Article 5 and 
the Uniform Customs and Practice for 
Commercial Documentary Credits (1962 
Revision) fixed by the International Cham- 
ber of Commerce Brochure No. 222, both 
of which are largely set forth in the foot- 
notes (Part I). 82 B.L.J. 1035. 
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§1562.58. Article 8 — Investment 
securities. 

New York (1965) A mother delivered stock 
certificates and a stock power, along with 
a note, to her daughter for the purpose of 
transferring the stock to joint names. The 
transfer on the corporate books did not 
take place before the mother’s death. The 
transfer was held a valid gift. UCC § 8- 
309 was cited as supporting the decision. 
In re Ruszkowski’s Estate, Surr., 256 
N.Y.S.2d 983, 82 B.L.J. 645. 


§1562.59. Article 9 — Secured 
transactions. 

“Conflicting Claims Between Two Lend- 
ers in Same Collateral Under Uniform 
Commercial Code,” article by Saul Hahn, 
briefly discusses the priority under the 
U.C.C. between a lender with a lien on 
accounts receivable and a subsequent 
lender with a lien on inventory and pro- 
ceeds where the inventory has been sold 
and a receivable thereby created. 82 
B.L.J. 967. 


U.S. Court of Appeals, 2d Cir. (1965) A 
security agreement, apparently filed as a 
financing statement, was signed by the 
debtor-borrower in the name of “Excel 
Department Stores” instead of the correct 
name “Excel Stores, Inc.” It was held 
that the paper was “signed” under UCC 
§ 1-201(39) and that UCC § 9-402(5) makes 
effective a filed financing statement not- 
withstanding minor errors which are not 
misleading. The secured party did not 
lose the collateral. Connecticut law was 
applied. In re Excel Stores, Inc., 341 F.2d 
961, 82 B.L.J. 638. 


U.S. Court of Appeals, 2d Cir. (1965) A 
chattel mortgage executed under the Con- 
necticut UCC was filed together with a 
financing statement on the “standard” 
form with all information typed in by the 
secretary of the lender and manually 
signed by the borrower. The lender did 


not manually sign the financing statement. 
It was held that the typed name of the 
lender by his secretary done at his direc- 
tion was a sufficient signature to comply 
with UCC § 9-402(1) which requires that 
a financing statement be signed by both 
borrower and lender. Benedict v. Lebo- 
witz, 346 F.2d 120, 82 B.L.J. 871. 


U.S. Court of Appeals, 3rd Cir. (1964) 
Where secured party occupied debtor's 
place of business and seized debtor's stock 
in trade which was security for loan under 
circumstances found to have been wrong- 
ful, debtor may recover damages but may 
not recover punitive damages, where seiz- 
ure was made by agents of creditors who 
were ignorant of wrongful acts on the 
part of another agent of creditor which 
had made the seizure tortious. Skeels v. 
Universal C.I1.T. Credit Corp., 335 F.2d 
846, 82 B.L.J. 81, modifying 222 F.Supp. 
696, 81 B.L.J. 361. 


U.S. District Court, New Hampshire 
(1964) A Federal tax lien which attached 
after a conditional sales agreement was 
executed does not have priority over the 
security interest even though the latter 
was not filed under New Hampshire UCC. 
Federal and not state law governs such 
priority and the security interest was good 
between the parties under New Hamp- 
shire UCC § 9-201. UCC § 9-301 which 
gives priority to a lien creditor over an 
unperfected security interest was not cited 
by the court. U.S. v. Lebanon Woolen 
Mills Corp., 241 F.Supp. 393, 82 B.L.J. 
875. 


U.S. District Court, W. D. Pennsylvania 
(1964) An equipment lease gave the lessee 
an option to purchase the equipment by 
applying 75% of previously paid rentals 
to the price, but not exceeding 75% of 
the price. The lessee became bankrupt 
and the lessor sought reclamation of the 
equipment. It was held that, since the 
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lessee had to pay at least 25% of the price 
if the purchase option was exercised, there 
was more than nominal consideration un- 
der UCC § 1-201(37) and that filing of the 
lease under UCC Article 9 was not neces- 
sary. In re Wheatland Elec. Products Co., 
237 F.Supp. 820, 82 B.L.J. 355, 822. 


U.S. District Court, E. D. Pennsylvania 
(1964) A seller sold a boat under a condi- 
tional sales contract which was not filed 
under the Uniform Commercial Code. 
Later the buyer resold the boat and de- 
posited the sales proceeds in a bank. The 
bank attempted to set off the deposit in- 
cluding the proceeds to satisfy buyer's 
indebtedness to the bank. The Pennsyl- 
vania rule is that no set-off is permitted 
on identifiable funds of a third party, even 
where the bank has no notice of the third 
party’s interest. It was held that non-fil- 
ing by the seller did not affect his rights 
against the buyer and the bank was not 
a person entitled to filing protection under 
the UCC. Rodi Boat Co. v. Provident 
Tradesmens Bank & Trust Co., 236 F. 
Supp. 935, aff'd. 339 F.2d 259, 82 B.L.]J. 
548. 


Connecticut (1964) A chattel mortgagee 
on all fixtures in a restaurant and after- 
acquired property who filed in accordance 
with Uniform Commercial Code require- 
ments has priority as to property subse- 
quently sold by conditional seller who 
failed to file under the Code. Cain v. 
Country Club Delicatessen, 25 Conn. Sup. 
327, 203 A.2d 441, 82 B.L.J. 82. 


District of Columbia (1965) The assignee 
of an account receivable is subject to all 
defenses including set-offs between the 
account debtor and assignor existing at 
the time of the assignment. UCC § 9-318, 
though not applicable, was cited in sup- 
port of the rule. Hudson Supply & Equip- 
ment Co. v. Home Factors Corp., 210 A. 
2d 837, 82 B.L.J. 925. 


Illinois (1965) A buyer of a used car signed 
a retail installment contract which includ- 
ed an agreement not to assert against any 
assignee of the contract any defense avail- 
able against the seller. A breach of war- 
ranty defense thus could not be asserted 
under U.C.C. § 9-206 which is in accord 
with prior case law. In addition, the buyer 
had no breach of warranty claim because 
he had bought the car “as is” under U.C.C. 
§ 2-316. Moreover, the Retail Installment 
Sales Act gave the buyer no defense. First 
National Bank v. Husted, Ill. App., 205 
N.E.2d 780, 82 B.L.J. 739. 


Kentucky (1964) A chattel mortgage on 
bowling alley equipment was filed as a 
financing statement under the UCC. An- 
other creditor sought to attach the equip- 
ment. It was held that the party who had 
filed the chattel mortgage prevailed, even 
though the financing statement did not 
have his signature as required under UCC 
§ 9-402(1). UCC § 9-401(5) makes a sub- 
stantially complying financing statement 
effective despite minor errors, and UCC 
§ 1-102 requires “liberal” construction of 
UCC provisions. The absence of the se- 
cured party’s signature was not misleading 
and the court felt that a period of indul- 
gence should be granted in the early days 
of the UCC. Alloway v. Stuart, 385 S.W. 
2d 41, 82 B.L.J. 403. 


Kentucky (1964) Under UCC § 9-310, a 
repairman’s lien takes priority over a per- 
fected security interest in a motor vehicle. 
Although prior law had given the holder 
of a properly recorded chattel mortgage 
priority over a repairman’s lien, and a sta- 
tute gives such priority in the case of “a 
mortgage or bona fide sale and delivery 
without notice,” a security interest under 
the UCC is in many respects dissimilar to 
a mortgage. The UCC abrogates a rule 
of prior law. Corbin Deposit Bank v. 
King, 384 S.W.2d 302, 82 B.L.J. 408. 
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Kentucky (1964) A bank as holder of a 
security interest in a mobile diner repos- 
sessed the diner. It was held that the bank 
had acted in good faith in accelerating 
under UCC § 1-208 and was therefore not 
liable in punitive damages for abuse of 
process. The bank was required to show, 
however, that it sold the diner in a com- 
mercially reasonable manner under UCC 
§ 9-504. If sale not in a commercially 
reasonable manner, debtor can recoup for 
any loss arising from such failure under 
UCC § 9-507 but fact that secured party 
did not obtain best possible price does not 
of itself show sale not conducted in rea- 
sonable manner. Retrial must consider 
commercial reasonableness of sale and 
usury question. Fort Knox National Bank 
v. Gustafson, 385 S.W.2d 196, 82 B.L.J. 
456. 


New York (1965) An agreement by an in- 
stallment buyer of equipment not to as- 
sert defenses against assignee of the in- 
stallment paper is given effect. This is so 
notwithstanding contention that seller was 
agent of finance company and that agree- 
ment appears in minute print. UCC § 9- 
206, though not applicable, was cited in 
support of the holding. B. W. Acceptance 
Corp. v. Richmond, S.Ct., Spec. Term, 259 
N.Y.S.2d 965, 82 B.L.J. 600. 


New York (1965) Machinery was leased 
for five years at semi-annual rentals of 
$912 with option of purchase for $800 at 
the end of that period which was less than 
10% of total rental. There was no filing. 
It was held that the lessor had an unper- 
fected security interest as of the time the 
Uniform Commercial Code became effec- 
tive under UCC § 1-201(37) and such in- 
terest was subordinate to the rights of an 
assignee for the benefit of creditors under 
UCC § 9-301. In re Creditors of Merkel, 
Inc., S.Ct., Spec. Term, 258 N.Y.S.2d 118, 
82 B.L.J. 541. 


New York (1965) An automobile was left 
with a garage for repairs the day after the 
effective date in New York of the UCC. 
Under UCC § 9-310, the garageman’s lien 
for repairs (made a statutory lien by an- 
other statute) has priority over the lien of 
the assignee of a conditional sales con- 
tract on the automobile. UCC was ap- 
plied although court indicated the result 
would be the same under pre-Code law. 
Schleimer v. Arrowhead Garage Co., Civil 
Ct., 260 N.Y.S.2d 271, 82 B.L.J. 1075. 


Ohio (1965) The Ohio UCC requires that 
a security interest in a motor vehicle be 
perfected by notation on the certificate of 
title. The statutory artisan’s lien in Ohio 
expressly excludes motor vehicles from its 
operation. It was held that the holder of 
a perfected security interest in an automo- 
bile noted on the certificate of title pre- 
vails over a garageman’s lien for repairs, 
notwithstanding UCC § 9-310 which gives 
artisan’s liens priority over perfected se- 
curity interests. The reason is the exclu- 
sion of automobiles from the artisan’s lien 
statute. Commonwealth Loan Co. v. Ber- 
ry, 2 Ohio St.2d 169, 207 N.E.2d 545; Sny- 
der v. Ryan, 2 Ohio St.2d 171, 207 N.E.2d 
171 (two cases), 82 B.L.J. 1076. 


Pennsylvania (1965) Where a buyer of a 
car on installments in New York removed 
the car to Pennsylvania and resold it to 
a car dealer there, the holder of a security 
interest perfected under New York law 
has a perfected security interest in Penn- 
sylvania under the U.C.C. for four months. 
A car dealer in Pennsylvania who bought 
and resold the car during that four month 
period is not a buyer in ordinary course of 
business even though the original buyer 
of the car did business as a used car deal- 
er. The holder of the perfected security 
interest in New York can recover against 
the Pennsylvania dealer in conversion. Al 
Marone Ford, Inc. v. Mannheim Auto 
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Auction, Inc., Pa. Super., 208 A.2d 290, 82 
B.L.J. 704. 


Pennsylvania (1965) A contractor under a 
public contract obtained performance 
bonds to pay for labor and material. Up- 
on default by the contractor in such pay- 
ments, the surety paid. The surety was 
held entitled to be subrogated to certain 
withheld payments due the contractor 
against the claims of the receiver of the 
contractor. The subrogation rights of the 
surety were held not to be security inter- 
ests and were thus not subject to the filing 
requirements of UCC Article 9. Jacobs v. 
Northeastern Corp., 206 A.2d 49, 82 B.L.J. 
458. 


USURY 


$1564. What constitutes usury. 

U.S. District Court, Montana (1964) Fed- 
eral court declines to pass on constitution- 
ality of Montana Retail Installment Sales 
Act under Montana Constitution prohib- 
iting special legislation regulating interest 
on money. Therefore court will not rule 
on whether particular transaction is usuri- 
ous. B-W Acceptance Corp. v. Torgerson, 
234 F.Supp. 214, 82 B.L.J. 129. 


California (1964) A housing developer ob- 
tained funds through the insurance of so- 
called “investment agreements” calling for 
a 20% return in one year, together with 
complete repayment to the “investor.” The 
transaction was held usurious. Maze v. 
Sycamore Homes, Inc., Cal. App., 41 Cal. 
Rptr. 338, 82 B.L.J. 455. 


California (1965) A bowling alley needed 
$150,000 for remodeling its leased prem- 
ises. The money was obtained through 
arrangement whereby a third person ad- 
vanced $150,000 for a purchase of the 
lease, then sublet the premises back to the 


bowling alley and also had the bowling 
alley’s agreement to repurchase the lease 
at the end of a stated period for $150,000. 
During the sublease, the bowling alley 
was to pay additional sums for the sub- 
lease. The transaction was held to be a 
usurious loan. Golden State Lanes v. Fox, 
Cal. App., 42 Cal.Rptr. 568, 82 B.L.J. 549. 


New Jersey (1965) A corporation gave a 
note at legal rate. After note was past 
due, it was renewed but unpaid interest 
was added to principal and an additional 
person not on the original note signed the 
renewal note as co-maker. Some addi- 
tional money was loaned. It was held that 
the additional co-maker had a usury de- 
fense if he had been required as a con- 
sideration for a loan to assume the debt 
of another. That is so even though the 
corporation itself could not set up a usury 
defense. Ferdon v. Zarriello Bros., Inc., 
87 N.J. Super. 124, 208 A.2d 186, 82 B.L.]. 
740. 


Ohio (1964) Where the total amount paid 
by the borrower includes interest, an 
“origination charge” of 1% and a “loan 
discount fee” retained by the lender, and 
the totals exceed the permitted interest 
rate, there is usury. Bankers Guarantee 
Title and Trust Co. v. Fisher, Ohio Com. 
Pleas, 204 N.E.2d 103, 82 B.L.J. 645. 


Texas (1964) An arrangement was made 
for one party to finance another in busi- 
ness by the first party agreeing to open a 
bank account. The second party, debtor, 
was to draw drafts on the first, the cred- 
itor, which the latter might honor at his 
discretion. The fees for the drafts were 
in excess of the 10% permitted under the 
usury law. It was held that the transaction 
was a usurious loan and not a joint ven- 
ture. Kollman v. Hunnicut, Tex. Civ. 
App., 385 S.W.2d 600, 82 B.L.J. 552. 


Texas (1965) Where lender had a credit 
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insurance plan and the credit insurer paid 
85% of the premiums to the agent, which 
agent was also the manager of the lender, 
the credit insurance plan was usurious. 
United Finance & Thrift Corp. v. Smith, 
Tex. Civ. App., 387 S.W.2d 752, 82 B.L.]J. 
830. 


Utah (1965) A loan was made for $65,000 
arranged by an intermediary. $15,000 was 
withheld, of which $500 paid for life in- 
surance on an officer of the borrower, 
$2,000 was paid to the intermediary, and 
$12,500 was returned to the lender. The 
loan was thus usurious. National Ameri- 
can Life Ins. Co. v. Bayou Country Club, 
403 P.2d 26, 82 B.L.J. 1075. 


Utah (1965) Where industrial loan law 
permits higher rates than the “standard” 
10% rate on loans of $5,000 or less, and a 
loan is made in excess of $5,000, the in- 
dustrial loan corporation may not charge 
the higher rates on that portion of the 
loan of $5,000 and less and the “standard” 
rate on the amount exceeding $5,000. The 
“standard” rate applies to the entire loan. 
Beehive Security Thrift & Loan v. Hyde, 
405 P.2d 417, 82 B.L.J. 1021. 


§1565. — Transactions held not usurious. 
Colorado (1965) A “time price differential” 
in a retail installment sales contract and 
in the Motor Vehicle Retail Installment 
Sales Act is not “interest” within the pro- 
visions of the general usury law which 
prohibits taking greater than 12% interest 
without a license. A sales finance com- 
pany licensed under the Retail Installment 
Sales Act is not also required to obtain 
a license under the general usury law. 
Theodore Roosevelt Agency, Inc. v. Gen- 
eral Motors Acceptance Corp., 398 P.2d 
965, 82 B.L.J. 549. 


Florida (1964) Where a note provides for 
payment at 544% rate while no default 


exists and then provides that past due 
principal and interest shall bear interest 
from maturity at 10% until paid, the 
transaction was not usurious. The usury 
law permitting no more than 10% interest 
from individuals is not exceeded by a pro- 
vision for interest on matured unpaid in- 
stallments of interest, and is not a provi- 
sion for compound interest. Connecticut 
Mutual Life Ins. Co. v. Fisher, Fla.App., 
165 So.2d 182, 82 B.L.J. 927. 


Maine (1964) Borrower desired to renew 
and increase amount of loan under small 
loan law. The new note included as prin- 
cipal the unpaid principal of the old loan, 
unpaid interest on the old loan and the 
amount of further advance on the new 
loan. It was held that inclusion of the 
unpaid interest as principal in the new 
loan was not compounding of interest in 
violation of rate restrictions under the 
small loan law. Beneficial Finance Co. v. 
Fusco, 203 A.2d 457, 82 B.L.J. 83. 


Nebraska (1964) Where an industrial loan 
company made an installment loan of 
$11,700 and another single payment $6,000 
loan and where the splitting of the loans 
resulted in no higher rates than if a single 
loan was made, there was no invalidity. 
Gruenemeier v. Commonwealth Co., 131 
N.W.2d 713, 82 B.L.J. 457. 


§1567. — Interest in advance. 


Florida (1965) An industrial savings bank 
(Morris Plan bank) made a 3 year install- 
ment loan at 8% yearly rate discounted 
in advance. The statute permits 8% per 
year discounted in advance. It was held 
that because the loan was repayable in 
installments, the effective rate exceeded 
8% and was therefore illegal. It was in- 
dicated that had periodic deposits been 
required with the loan repayable at the 
end of 3 years, the loan would have been 
valid. Silver Sands etc. v. Pensacola Loan 
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& Savings Bank (Fla. App.) 174 So.2d 61, 
82 B.L.J. 618. 


— Commission, bonus, expenses, 
etc. 

Missouri (1964) A pawnbroker. was held 
to have received usurious interest in ex- 
cess of amount allowed under law 
regulating pawnbrokers, notwithstanding 
claim that excess was actually a fee to 
store the pledged item. Borrower was en- 
titled to recover pledged item, excess in- 
terest and damages for wrongful detention 
but could not recover attorney’s fee. Mc- 
Clure v. Nowick, Mo. App., 382 S.W.2d 
731, 82 B.L.J. 268. 


Texas (1964) The mere payment of a bro- 
ker’s or finder’s fee to a person who acted 
for the borrower in obtaining a loan and 
who had no regular connection with lend- 
er, who received none of fee, does not 
make the loan usurious. Dewey v. Ameri- 
can Nat. Bank, Tex. Civ. App., 382 S.W.2d 
524, 82 B.L.J. 177. 


§1583. Penalties for usury. 

U.S. District Court, Colorado (1964) Al- 
though Colorado has a statutory penalty 
of treble damages for usury, that statute 
does not bar a common law right to re- 
cover usurious interest paid. The result 
is that a six year statute of limitations ap- 
plies instead of the one year statute of 
limitations applicable to treble damage 
actions arising from usury. Dennis v. 
Bradbury, 236 F.Supp. 683, 82 B.L.J. 548. 


California (1964) Where the borrowers 
themselves knowingly initiated usurious 
transaction and had originated scheme to 
evade usury law, borrowers could not re- 
cover statutory penalty for usury but 
could recover excess interest paid. White 
v. Seitzman, Cal. App., 41 Cal. Rptr. 359, 
82 B.L.J. 362. 


Nebraska (1965) Where loan violated usu- 
ry law because statute under which it was 
made was held unconstitutional but where 


$1569. 


new statute was enacted after lender had 
commenced suit which changed usury 
penalties and was retroactive, the new 
statute applied. White Motor Co. v. Rey- 
nolds, 136 N.W.2d 437, 82 B.L.J. 1020. 


South Dakota (1965) Where a loan in the 
neighborhood of $50,000 is made and is 
held usurious, the penalty under the gen- 
eral usury law, loss of interest, is to be 
applied, rather than the penalty under the 
Installment Repayment Small Loan and 
Consumer Finance Law, which declares 
a loan at greater rates than permitted in 
that statute void. North Central Invest- 
ment Co. v. Vander Vorste, 135 N.W.2d 
23, B.L.J. 594. 


Texas (1965) Where a loan was usurious 
and lender used unreasonable collection 
methods and harassed borrowers to ex- 
treme extent, not only actual damages but 
exemplary damages might be awarded. 
Signature Indorsement Co. v. Wilson, Tex. 
Civ. App., 392 S.W.2d 484, 82 B.L.J. 1018. 


WAREHOUSE RECEIPTS 
§1598. Liability of warehouse company 
for negligence. 
New York (1965) Field warehouseman was 
liable to holders of non-negotiable ware- 
house receipts for inability to deliver veg- 
etable oil covered by receipts, where 
warehouseman unable to explain why oil 
was not there, but damages are limited to 
market value of oil as of default. Where 
warehouseman after issuing receipts trans- 
ferred business to a third party and the 
holders of the receipts had some dealings 
with the third person but did not take 
new warehouse receipts from third person 
or otherwise ratify assumption of duties, 
the original warehouseman remains liable. 
National Dairy Products Corp. v. Law- 
rence etc. Corp., App. Div., 255 N.Y.S.2d 
788, 82 B.L.J. 337. 
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